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(i) 


QUESTION PRESENTED 


In appellant's judgment the question in this appeal is simply, 
whether or not the evidence in this case raised a factual issue for a 
jury to determine, rather than a question of law for the trial court. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT 


1. Appellant's alleged negligence, in the face of a sudden 
emergency or imminent peril, was an issue for the jury 
and not for the court to determine 


There was substantial evidence to support a finding that 
the appellee Simms was guilty of reckless driving. .... 


The appellee Simms was in clear violation of traffic 
regulations requiring him to keep to the right when 
traveling ten miles an hour below the speed limit ...... ine 


There was a question of fact for the jury on whether or 
not the appellee Simms was changing lanes without 
caution 


Appellee Simms violated regulations which prohibited 
stopping on a roadway 


The court below erred when it ruled that the primary 
duty to avoid a collision is on the following vehicle in 


The many violations by appellee Simms of Maryland 
Traffic Law created issues of proximate cause for the 
jury and not questions of law for the court 


CONCLUSION 


TABLE OF AUTHORITIES CITED 
Cases: 


Bernardi v. Rodell, 225 Md. 17, 168 A. 2d 886 

Christ v. Wempke, 219 Md. 627, 150 A. 2d 918 
*Cocco v. Lissau, 202 Md. 196, 95 A. 2d 857 

Dorschel, et al. v. Tzomides, 214 Md. 341, 135 A. 2d 417 
*Ford v. Bradford, 213 Md. 534, 132 A. 2d 488 
*Jubb v. Ford, 221 Md. 507, 157 A. 2d 422 


(iv) 


Cases: (Cont'd) 
Page 
*Lashley v. Dawson, 162 Md. 459, 160 A. 738 20, 21, 22 
*Wallace v. Fowler, 183 Md. 97, 36 A. 2d 691 
Warnke v. Essex, 217 Md. 183, 141 A. 2d 728 12 


Statutes 


Annotated Code of Maryland, 1957 ed., Art. 66-1/2: 


Sections: 


10, 14, 15 
10, 14, 15 
10, 15 
10, 15 
10, 17, 18 
10, 17, 18 


* Cases chiefly relied upon by Appellant are marked by asterisks. 


Anited States Court of Appeals | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17438 
JESSIE G. McKNIGHT, 


ELLA NEAL 
and 
JOHN H. SIMMS, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JURISDICTIONAL STATEMENT 


This is a case for damages arising out of an automobile accident, 
occurring on the Baltimore-Washington Parkway in the state of Mary- 
land. The court below directed a verdict against appellant on his claim 
for damages against the appellee Simms, and also directed a verdict 
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against him in favor of the appellee Neal in the amount of six thousand 
dollars ($6000). The court's jurisdiction is invoked under 28 U.S.C. 
1291. 


STATEMENT OF THE CASE 


On September 5, 1959 the appellee Ella Hampton Neal was a pas- 
senger in the appellant Jessie Jean McKnight's automobile which was 
proceeding north on the Baltimore-Washington Parkway. McKnight was 
involved in the collision with the appellee John H. Simms who was also 
proceeding north on the same road. The accident occurred at about 
10:40 P.M. The road was dry, level and straight and unlighted. 


As a result of the accident the appellee Neal brought a suit against 
both Simms and McKnight contending that either or both were respon- 
sible for her injuries. McKnight crossclaimed against Simms for per- 
sonal injury and Simms crossclaimed against McKnight for contribution 
(J.A. 2). 


The case came on for trial on May 8, 1962. Prior to trial, the 
parties entered into a stipulation whereby it was agreed that the appellee 
Neal was entitled to damages in the amount of $6,000, and that the only 
issues that the jury had to determine were whether or not Neal was to 
recover either against Simms or McKnight or both, and whether or not 
McKnight was entitled to recover from Simms. After this stipulation 
was stated by the Court to the jury the matter proceeded to trial (J.A. 3). 


The first witness was the appellant, a 39-year-old married man 
with six children who testified as follows: 


That on September 5, 1959, after 10:00 P.M. he was proceeding 
to Baltimore on the Baltimore-Washington Parkway with his wife and 


four other people in his car. His brother, Levi McKnight, was operating 
a car ahead of him (J.A. 4). 
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The speed limit was 60 miles an hour. The highway was unlighted 
and there were no intersections where the accident occurred. He was 
doing about 55 miles an hour in the right-hand lane. The highway is a 
divided highway with two lanes in each direction divided by a| grass 


strip (J.A. 5). 


Automobiles proceeding him in the right-hand lane moved over to 
the left and he did likewise. As he did this, he noticed two cars parked 
on the side of the highway. As he passed the parked cars one of the 
automobiles preceding him suddenly ran off the highway to the left and 
the one directly in front of him made a sharp turn and went to the right. 
He then saw a car stopped in the middle of the highway with its red stop 
light on (J.A. 5-6). | 


| 

He stated that he had been traveling approximately 100 yards be- 
hind the car directly in front of him. He did not know how many auto- 
mobiles were traveling in front of him (J.A. 6). 


The car that had cut to the left went across the grass and then 
came back onto the road (J.A. 7). When the appellant saw what con- 
fronted him he tried to avoid an accident by turning to the right. He had 
started to brake his car but his speed had only been slowed a little. He 
hit the stopped car at a speed of about 50 MPH. After impact his car 
went down the highway to the right. He testified that from the time he 
saw this stopped automobile until the time he hit it about two seconds 
elapsed. He stated that when the car in front of him cut to the right he 
then saw the stopped car, he hit his brakes and pulled his car to the 
right to avoid the accident, but was unable to do so (J.A. 8). |As a re- 
sult of the accident his car was a total loss (J.A. 9). | 


Upon cross-examination he stated that when he passed the stopped 


cars just before the accident it seemed like somebody was fixing a tire; 
that Simms' car was a "'59 Chevrolet which has two long tail lights 
which light to a "real pretty bright red” (J.A. 10); that the accident 
occurred when he was in the process of following the cars preceding 

| 
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him from the right lane into the left hand lane of traffic, then one car 
cut to the left, one cut hard to the right and almost turned over, and in 
the next instant the accident occurred (J.A. 12, J.A. 14). When asked 
as to whether or not he was a hundred yards back of the car preceding 
him or the car that was parked on the highway he testified that he was 
one-hundred yards behind the car that he was following driving at a 
speed of 55 miles an hour; then the car ahead of him turned to the 
right. He saw Mr. Simms' car, he tried to turn to the right, but could 
not make it because he was traveling 55 miles an hour and "running up 
on something standing in the highway, I done the best I could” (J.A. 14). 
He stated that when he saw the situation confronting him he was startled 
and exclaimed “what in the world” (J.A. 15). That to the best of his 
knowledge and observation the Simms’ vehicle was straddling the white 
line of the highway. 


The next witness was appellant's wife, Annie McKnight, who was 


seated in the back seat of the car on the right-hand side at the time of 
the accident. She testified that she did not see Simms' automobile be- 
fore the accident, but she did see a red light and a white light in the 
highway just before the impact. After the accident, she heard someone 
say the car was on fire so she fell out of it because she couldn't stand 
(J.A. 18-19). Immediately after the accident, she saw Mr. Simms near 
appellant's smashed automobile and saw a lady come up to Simms and 
speak to him. She heard this woman ask him why he was backing up on 
the parkway. She testified that Simms replied that he was backing up in 
order to help a man fix a flat tire (J.A. 19-20). 


The appellant then called the appellee Simms as an adverse wit- 
ness. Simms testified that he was north bound on the parkway and was 
headed for the Children’s Center at Laurel, Maryland, where he is em- 
ployed as a guard. He said that there was one vehicle in front of him in 
the vicinity of the accident, and that there were others back of him and 
that he was in a 60-mile-an-hour speed zone (J.A. 22). He stated that 
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he was in the right lane of traffic and at the time of the accident he was 
traveling 30 to 35 miles an hour. The car preceding him was in the 
right lane of traffic (J.A. 23); that the car in front of him threw on its 
stop lights for some unknown reason; that there was no intersection at 
this point; that he was proceeding two car spaces behind this lautomo- 
bile. He admitted testifying in a Municipal Court deposition that he 
traveled two to three hundred yards after he applied his brakes until he 
was struck in the rear, but he could not remember that testimony at the 
time of trial (J.A. 24). When asked if he ever changed lanes he stated 
he did not. When asked if he was in the middle of the highway, straddling 
the white line when he was hit he replied that he "might have been 
straddling the white line because when the car ahead of him put on his 
brakes he "might have started to go around the white line to pass him, 
but he picked up speed and went ahead before I passed him." ‘When asked 
if he checked to the rear before starting to change lanes and pull to the 
left he said, "I did". When asked what he saw he said he saw'cars two 
or three hundred yards back, but he qualified this answer by stating that 
it was two or three minutes, maybe five minutes, when he looked back 
before the accident occurred (J.A. 25). He was again asked if he turned 
in the left lane in order to pass this car and he replied "yes I dil”. Then 
he stated that he pulled back to the right because he did not pass this 
car. He stated he was in the right lane when he hit. He stated that he 
did not see the cars that passed him to his left run off the road. He was 
asked if there was anything in front of the car in front of him and he 

said no (J.A. 26). After the accident he testified a man by the name of 
Glen Green came up to him at the scene. Green was wearing a uniform. 
Glen Green was also a guard at the Laurel Children's Center. He also 


testified that his new car was totally demolished by the accident. 


The next witness to testify was Officer Joseph P. Butler of the 
United States Park Police, who was assigned to patrol the Baltimore- 
Washington Parkway (J.A. 27). He arrived on the scene at approxi- 
mately 10:50 P.M. He stated that when he arrived both vehicles were 
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off the road and extensively damaged. Both had come to a stop approxi- 
mately 96 feet past the point of impact. He testified that the roadway 
was 24 feet wide: that the point of impact was "relatively towards the 
center" of the road; that the roadway was marked by a center line in the 


middle as depicted in the photographs that he took at the scene; that the 
photographs he took showed the damage to both vehicles (Appellant 

McKnight's Exh. Nos. 4, 5, 6); that according to the debris in the center 
of the road the Simms car was straddling the center line at impact; that 


he placed approximately 12 flares around the scene of the accident be- 
cause the accident was in a 60-mile-per speed zone; that there are signs 
along this roadway which state no stopping on pavement--use shoulders 
for emergency use”; that these signs are posted after each exit from 
the parkway (J.A. 28-29); that there are no lights on the highway where 
the accident occurred; that Simms" stated to him at the scene that he 
was traveling approximately 30 miles per hour en route to the LAUREL 
Training School to pick up his wife; that there was no evidence of drink- 
ing on the part of either driver, that appellant told him after the accident 
that he was doing 55 to 60 miles per hour and suddenly a car came in 
front of him; that he tried to avoid a collision by swerving to his right; 
that he obtained the names of Albert C. Levine of Baltimore, Maryland, 
and Levi McKnight, Brooklyn, New York, as witnesses to the accident, 
that he recalled asking Mr. Simms at the scene of the accident whether 
or not he was stopped or backing up, and that Simms’ reply was that he 
was doing 30 miles an hour; that the signs posted along the highway for- 
bidding stopping along the roadway are posted to prevent people from 
stopping on the traveled portion in order not to create a traffic hazard 
because of the high speed factor of the parkway; that any vehicle stopped 
on the highway would definitely create a hazard to moving traffic (J.A. 
30-31). 

On cross-examination, Officer Butler repeated that his investiga- 


tion showed that the Simms vehicle was straddling the center line when 
struck (J.A. 34); that as a result of his investigation he learned that the 
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first car back of the Simms vehicle was operated by Albert c: Levine, 
the second car by Levi McKnight, and that there was a third car, but the 
driver was unidentified, and that the fourth car was probably the appel- 
lant (J.A. 36); that the point of impact was 6/10 of a mile north of the 


intersection of Route 197 on the Baltimore-Washington Parkway. 


The next witness was appellant's brother, Levi McKnight of Brook- 
lyn, New York. He testified that as he was proceeding north| on the park- 
way ahead of appellant he didn't know how far back his brother was; that 
there was one vehicle ahead of him; that he was traveling 55 to 60 miles 
an hour and was about 100 to 150 feet from Simms" car when he saw it 
parked on the highway, so he cut to the left and "hit the dirt", then man- 
aged to straighten himself up and get back upon the highway; that as he 
was passing Simms’ car he said it seemed to him that it was stopped; 
that he heard the impact with the Simms vehicle as he was straightening 
his car up and getting back on the highway; that the impact happened 
within seconds after he straightened up; that he was still on the grass 
plot separating the divided highway when the accident occurred; that he 
traveled three or four car lengths, maybe more, on the grass plot be- 
fore he got back on the highway. ) 


On cross-examination he said that the Simms vehicle was straddling 
both lanes, that he saw two white back up lights and the brake lights on 


at the same time (J.A. 38-41). 


The next witness was Glen Green who was employed as a guard at 
the Children's Center, Laurel, Maryland. He testified that he knew 
appellee Simms since they were both employed together; that on Septem- 
ber 5, 1959, he was on the Baltimore-Washington Parkway; that he did 
not witness the accident but that he heard it; that at the time of accident 
he was on the shoulder of the road changing a flat tire; that the accident 
was about 100 yards up the road, that he then left his car and went to 
the scene and then spoke with Mr. Simms; that he did not know Mr. 
McKnight and had not seen him since the accident (J.A. 42-43). 
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Albert Levine. of Baltimore, Maryland, testified that he was pro- 
ceeding north on the parkway to Baltimore with his wife and two-and- 
one-half year old baby girl at a speed of 55 to 60 miles an hour (J.A. 
43-44); that there was no other moving vehicle in front of him, that the 
roadway was pitch black then suddenly he heard his wife say "look out— 
there is a car backing up in the middle of the road" (J.A. 44); that he 
then saw 2 car straddling the white line. He couldn't say how far he 


was away when he saw the car, but it was just a couple of seconds and 


all of a sudden he was on it. He estimated that he was a block or a 
block and one-half at the most from this car when he first saw it. He 
stated that he was dumbfounded. He put his brakes on because he 
wasn't sure if Simms was moving or stopped dead, but when he got up 
to him he almost hit him, and he was just sitting in the center of the 
road. He stated that he swerved and almost went off the side of the 
road and that if he hadn't he would have hit the car. The court inter- 
rupted direct examination of this witness in an effort to determine why 
he couldn't stop within a block and one-half. The witness under rigorous 
cross-examination from the court attempted to explain, and did explain 
in the best way he could, that this incident occurred suddenly, and that 
he had no way of judging distances and was just making estimates. He 
was not sure how far back he was when he first saw this automobile 
stop. The court informed the witness that he (the court) knew how long 
it would take for him to stop at 60 miles an hour, but the witness, when 
asked how long it would take for him to stop replied that he did not know 
(J.A. 46,47,48). When direct examination was resumed he then testi- 
fied that when he cut to the right he ran off the road onto the grass and 
then he got back onto the highway, and he was a block away when he 
heard the accident and saw a car moving very slowly to the side of the 
road with the engine on fire. He stopped his car, locked the doors, and 
ran back to the scene. He gave his name to the police as a witness 
(J.A. 48). 
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On cross-examination Mr. Levine stated that he believed that he 
was in the right-hand lane before he saw the Simms vehicle. | He be- 
lieved that there were two automobiles back of him. He stated that he 
could not recall some details, but he did recall what happened that 
night because he almost got killed; that when he was some distance back 
from the Simms vehicle he could not tell where it was in the road, but 
when he was almost right on top of it, maybe 50 feet or so away, he 
could see for the first time its position with respect to location in the 
road, so he swerved to the right (J.A. 49). | 


He further testified that he told the police at the scene that the car 
was stopped dead in the road and that the officer wrote that up ina 
statement; that he swerved so hard to the right to miss the Simms 
vehicle that he threw his baby girl off the back seat (J.A. 50-51). 


On redirect examination, Mr. Levine testified that he did not see 
any automobile in front of the Simms vehicle; that when he cut back onto 
the road after passing it that there was nothing in front of him. 


The last witness that testified was Genevieve Alberta Levine, the 
wife of Albert Levine. She stated that just prior to the accident she was 
looking straight ahead and all of a sudden she saw an automobile that 
appeared to be in the left-hand or passing lane in a diagonal position 
and that it appeared to be backing up, so she said to her husband, "Al, 
look out, there is a car backing up". Then her husband turned and 
swerved to the right. She said her husband was traveling at a speed of 
about 55 miles an hour. : 

On cross-examination she stated that she saw lights on the rear 
of the Simms vehicle and could not remember whether they were white 
or red; that she repeated that Mr. Simms appeared to be backing up 


(J.A. 51, 52, 53). | 


| 
The appellant was recalled to the stand and was asked how much 
time went by from the time he saw the events in front of him until the 
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accident, and he replied "It was just about a second or two, just about a 
split second” (J.A. 53-54). 


At the conclusion of the appellant's case, Simms moved for a di- 
rected verdict on appellant's claim against him and it was granted. The 
court denied appellant's counsel the right of showing the court the law 
of Maryland. The court then addressed the jury and directed it to re- 
turn a verdict in favor of the defendant Simms on both claims and to 
return a verdict against appellant in favor of appellee Ella Hampton 
Neal in the amount of $6,000 (J.A. 55-56). 


A timely motion for a new trial was filed on May 21, 1962 and de- 
nied by the court on October 3, 1962 (J.A. 57, 58). 


On October 18, 1962 the appellant filed a timely notice of appeal 
and this appeal followed (J.A. 58). 


STATUTES INVOLVED 


The motor vehicle law of the state of Maryland is applicable to 
this case. Specifically, article 66-1/2, sections 209, 217(a), 217(b), 
212, 223(a), 228(a), 228(c), 244(a), and 245(a) of the Annotated Code of 
Maryland, 1957 ed., is involved. 


SUMMARY OF ARGUMENT 


The Court below had before it an automobile accident, which hap- 
pened in the State of Maryland. Maryland law was therefore in issue. 
The Court, however, would not hear argument from appellant's counsel 
on the law of Maryland, in spite of the fact that appellant proved, by 
overwhelming evidence, that the appellee, Simms, was in clear and de- 
liberate violation of Maryland traffic statutes, designed to prevent the 
type of accident that occurred here. 


Under Maryland law, a violation of a traffic regulation by a mo- 


torist, who is involved in an accident, is prima facie evidence of 
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negligence and accordingly, such violation raises a factual issue for a 
jury as to whether or not, that violation was a proximate cause of the 


accident complained of. The trial Court was therefore in error in rul- 


ing that appellant was negligent, as a matter of law, and that such 


alleged negligence was the sole proximate cause of the accident. 


The trial court had the duty, when faced with Simms’ motion for 
a directed verdict, to view the evidence and inferences to be, deduced 
therefrom in a light favorable to appellant. It failed to do so. On the 
contrary, the court below construed the evidence strictly against appel- 
lant and granted appellee Simms’ motion and then, sua sponte, directed 
a verdict against him in favor of the appellee Neal for damages in the 
amount of $6,000. The ruling of the Court was contrary to the law of 
Maryland, since the facts surrounding the accident and the proven vio- 
lations of State traffic law raised issues for the jury on primary negli- 
gence and proximate cause. Further, the ruling was contrary to a stipu- 
lation agreed upon by the parties of record, whereby it had been stipu- 
lated that the appellee Neal was to recover damages in the amount of 
$6,000, leaving it to the jury to determine whether the appellant or 
appellee Simms, or both, were responsible for her injuries. 


1. Appellant's Alleged Negligence in the Face of a Sudden 
Emergency or Imminent Peril Was an Issue for the 
Jury, and Not for the Court to Determine. 

Appellant was traveling on a high speed unlighted mond at 55 MPH 
with five people in his car. He was not violating any traffic laws and 
the record so shows. Suddenly he was faced with a startling situation. 
One of the vehicles in front of him ran off of the road to the left, another 
went off to the right and then, he saw appellee Simms either! stopped or 
backing up in the middle of the highway. After recovering his senses, 
he presumably acted in the manner that any human being would in order 
to avoid being killed, so he applied his brakes and swerved to the right, 
but unfortunately he did not make it. | 
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Assuming arguendo, that he was precisely 100 yards in back of the 
car preceding him, and that he was traveling 55 MPH, then he was mov- 
ing at 81 feet a second and thus he was 3-1/2 seconds from disaster. 
His 100 yard estimate, however, was made under the most adverse of 
conditions. It was dark. Appellant was traveling at high speed. The 
fact of the matter is, that if the evidence was viewed favorably to the 
appellant, then it could reasonably be inferred that this accident could 
have occurred in substantially less than 3-1/2 seconds from the time 
the events started to happen, therefore indicating that he was much 
closer than his 100 yard estimate. 


This picture here, painted a classical "sudden emergency” and 
therefore, it was for the jury to determine if appellant was negligent, 
in the light of all the circumstances, not the Court. The Court however, 
weighed all of the evidence unfavorably against appellant. It concluded 
that appellant was mathematically bound by his estimate of 100 yards 
and, therefore, should have been able to stop. The Court failed to take 
into consideration numerous favorable inferences that could have fairly 
been deduced from the evidence. It failed to consider that appellant was 
obviously startled with what took place and it would thus be difficult for 
any individual to immediately determine what was confronting him, 
under these circumstances, while traveling at high speed. The Court 
failed to take into consideration that, while moving the 81 feet a second, 
appellant had to get his foot from the accelerator to the brake, which 
probably takes 3/4 of a second, and this is equivalent to 60 feet. There- 
fore, if appellant was less than say, 300 feet from this trap, when he 
first saw it, then he had precious little time to get himself out of what 
Simms put him into. 


In Warnke vs. Essex, 217 Md. 183, 141 A.2d 728, the Maryland 
Court of Appeals stated that when an automobile operator is confronted 


with a sudden emergency, the question of whether or not he acted neg- 
ligently or reasonably under the stress of an emergency, is generally a 
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question of fact for a jury. The court below should have applied that 
standard to this case, instead of ruling appellant negligent as a matter 


of law. 


When the trial court was presented with Simms’ motion for a di- 
rective verdict, the Court had a duty to construe the evidence and 
inferences to be deduced,therefrom, most favorably to appellant. It did 
not. In fact, the Court would not even hear argument from appellant's 
counsel on the law of Maryland, and then proceeded not only to grant 
Simms' motion for directed verdict on McKnight's claim against him, 
put also sua sponte to direct a verdict in favor of Simms on the claim 
of Neal. The ruling was made in spite of the fact that a stipulation had 
been agreed upon by counsel for the respective parties, whereby the 
jury was to determine whether or not the appellee, Neal, was to re- 
cover stipulated damages of $6,000 against one, or both, of the defend- 
ants. The Court then, with no motion by Neal before it, directed the 
jury to find that the only person who was negligent in this action was 
appellant. 


2. There Was Substantial Evidence to Support a Finding 
That the Appellee Simms Was Guilty of Reckless | 
Driving. 


| 
If an operator is in violation of a traffic law in Maryland and that 
violation was proximate cause of an accident, then the operator is 
negligent as a matter of law (Christ vs. Wempe, 219 Md. 627, 150 A.2d 


918; Cocco vs. Lissau, 202 Md. 196, 95 A.2d 857). | 


| 
The Annotated Code of Maryland, 1957 edition, article 66-1/2, 


section 209, states: | 
| 

"no person shall operate a vehicle ***on any public 
highway of the state recklessly, having regard to 

the width, traffic, and use of the highway, or so as 


to endanger property, life, or limb of any person***". 
| 
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The testimony of Genevieve Levine was to the effect that Simms 
was backing up when she first saw him. Her testimony was corrobo- 
rated by Mrs. McKnight, who testified that she heard Simms, in response 
to a question by 2 by-stander at the scene of the accident, say that he 
was backing up in order to help a friend fix a flat tire. That friend was 
there because the evidence showed that a co-worker, by the name of 
Glenn Greene was 100 yards South of the accident on the Parkway, fix- 
ing a flat tire at the time of the accident. The presence of Greene 
would explain why Simms made the admission that he did and at the 
same time offers the only rational explanation as to why Simms would 
be backing up. Thus, there was substantial evidence to go to the jury 
on reckless driving, "because the danger of backing on 2 heavily 


traveled highway is too obvious to call for extended comment” (Dorshel 
vs. Tzomides, 214 Md. 341, 135 A.2d 417). 


3. The Appellee, Simms, Was in Clear Violation of 
Traffic Regulations, Requiring Him to Keep to the 
Right, When Traveling 10 MPH Below the Speed 
Limit. 


Article 66-1/2, section 217(a), states: 


"Upon all roadways of sufficient width, a vehicle shall 
be driven upon the right half of the roadway* ***. 


Section 217(b), which is a special rule for slow moving traffic, 
states: 


"Any vehicle moving a rate of speed 10 miles or more 
below the maximum speed limit applicable to the par- 
ticular roadway shall be driven upon the extreme 
right side thereof and where shoulders or extensions 
are provided, then upon the extreme right side of the 
shoulder or extention.” 


In addition to the foregoing, Section 212 states: 


"No person shall willfully drive a motor vehicle at 
such a slow speed as to impede or block the normal 
or reasonable movement of traffic, except when re- 
duced speed is necessary***"- 
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The testimony of six witnesses including that of the investigating 
police officer placed Simms squarely in the middle of the highway at 
the time of impact. Whether stopped, backing up, or moving at 30 or 
35 MPH, as he contended, he was in violation of sections 212, 217(a) 
and 217(b). In Cocco, supra, the Maryland Court of Appeals in constru- 
ing the effect of 217(a) (formally 182a, under a previous code) stated: 


| 
"a driver, who violates the rule of the road is prima 
facie guilty of negligence, where the violation direct- 
ly and proximately causes a collision and injury to 
another traveler on the road, and the burden is then 
cast upon the driver to overcome the presumption of 
negligence by showing that under the circumstances, 
such as the condition of the road, or an emergency 
in the traffic, he was justified in driving to the center 
or upon the left half of the road.” 


The record unquestionably shows violation of these regulations; 


therefore, under the law of Maryland, the case should have gone to a 
jury for determination. 


4. There Was a Question of Fact for the Jury on Whether 
or Not the Appellee Simms Was Changing Lanes With- 
out Caution. | 


Article 66-1/2, section 223(a), states: 


"a vehicle shall be driven as nearly practicable within 
a single lane and shall not be moved from such lane 
until the driver first ascertains that such movement 
can be made with safety.” 


Section 228(a) says: 


"No person shall turn a vehicle from a direct course 
upon a highway and unless such movement can be made 
with reasonable safety and then giving an appropriate 
signal in the manner here and after provided in the 
event any other vehicle shall be effected by such move- 
ment." 


Section 228(c) states: 


"No person shall stop or suddenly decrease the speed 
of a vehicle without first giving the appropriate signal 
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in the manner provided herein to the driver of any vehicle 

immediately to the rear, when there is an opportunity to 

give such signal.” 

The testimony of the appellee Simms, standing alone, raised a 
factual issue on whether or not he was changing lanes without caution. 
Simms testified he was doing 30 to 35 MPH ina 60 MPH zone. He 
admitted that he was aware of automobiles to his rear. He admitted 
that he started to turn left to pull past a car that had slowed down in 
front of him and that before doing so he checked his rear vision mirror 
to see that it was clear before passing. Two and probably three auto- 
mobiles ran off the highway before the appellant struck him. He never 
saw them; then in the next instance he was in a collision. If his testi- 
mony is accepted as truth, then an inference is raised that would sup- 
port a conclusion that Simms started the whole chain reaction, which 
culminated in the collision with appellant. 


In Wallace v. Fowler, 183 Md. 97, 36 A.2d 691, the Maryland 
Court of Appeals determined the legal affect of the motor vehicle 
statute, requiring an automobile to keep to the right and within the lane 
in which it is traveling. In Wallace, the accident occurred on a highway 
similar to the Baltimore-Washington Parkway. The Court ruled that 
the regulations requiring a motorist to keep to the right and stay within 


its marked lane are "just as mandatory as a stop sign at an intersec- 
tion.” The Court placed an absolute and positive duty upon a motorist 
to obey these regulations saying, "it would be negligent, aside from the 
statute for a driver not to do what the statute says must be done." 


The Court then, went on to say that in Maryland the rights of the 
parties in an automobile accident are to be governed largely by the 
traffic laws of the highway. The Court decided that the fast lane had an 
absolute right-of-way in that lane over the vehicle traveling in the slow 
lane and therefore held that if the driver in the slow lane got into the 
fast lane and was subsequently in an accident, he was negligent, as a 
matter of law. The ruling of the Court of Appeals was as follows: 


| 
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"If the duty of stopping and of yielding the right-of-way 
is positive and inflexible, the inhibited driver may 
know that he violates it at his risk, while the traveler 
on the favored highway may know that he may safely 
exercise the privilege of uninterrupted travel, there- 
on, which the statute gives. If, however, the relative 
right of travelers on the two types of highways are 
held to be dependent upon the calculations of time and 
distance and speed, the rule would encourage reckless- 
ness and the privilege of having the jury guess in the 
event of a collision, whose guess was wrong.” 


Wallace is most pertinent to this case, because the Court of Ap- 
peals of Maryland has ruled that if one is ina collision and is in viola- 
tion of a traffic law, such as Simms was in this case, he is negligent 
and that his negligence is to be determined principally by the rules of 
the road, not by guesses and estimates of what happened. | 


Stopping on a Roadway. 


i 
5. Appellee Simms Violated Regulations Which Pro! ibited 


Article 66-1/2, section 244(a), states: | 


"Upon any highway outside of a business or residential 
district, no person shall stop, park or leave standing 
any vehicle whether attended or unattended upon the 
paved or improved, or main-traveled part of the high- 
way, when it is practical to stop, park, or so leave 
such vehicle off such part of said highway, but in 
every event a clear and unobstructed width of at least 
12 feet of such part of the highway opposite such stand- 
ing vehicle shall be left for the free passage of other 
vehicles, and a clear view of such stopped vehicle be 
available from a distance of 200 ft.in each direction 
upon such highway." 


Section 245(a) says: 


"no person shall stop, stand, or park a vehicle, except 
when necessary to avoid conflict with other traffic wy 
in any of the following places: (13) at any place where 
official signs prohibit". 


There was overwhelming evidence that Simms was stopped dead 
center in this 24 ft. highway and thus in violation of sections 244(a) and 
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245(a)(13) of the Maryland Code. His violations were deliberate and 
calculated inasmuch as there are signs posted along the highway pro- 
hibiting stopping on the pavement. Here Simms didn't even bother to 
stop in his own lane, he straddled both of them, thus, blocking both 
lanes. 


The Court of Appeals of Maryland has consistently ruled that 
when a motorist is stopped on the highway in violation of the code, such 


violation becomes a jury issue as to that motorist's negligence, when 


an accident occurs. In Ford v. Bradford, 213 Md. 534, 132 A. 2d 488, a 


—— 


motorist hit the rear of a stopped tractor-trailer at night whose left 
wheels were on the highway in violation of section 244(a). The Trial 
Court directed a verdict in favor of the tractor-trailer operator and the 
motorist who struck the vehicle appealed. The Court of Appeals re- 
versed and stated: 


"it has been held by the Court on many occasions that 
the violation of a statutory regulation is evidence of 
negligence, and if such violation causes Or contributes 
to the injuries complained of, it constitutes negligence* **. 


"The evidence viewed in a light most favorable to 
the appellant was to the effect that the tractor-trailer 
was right in the middle of the road with the right wheels 
thereof on the hard surface portion thereof; and that 
the appellee had drifted some 1200 feet before select- 
ing a place to stop. 


"we think that whether the appellee failed to com- 
ply with the above statute and whether this failure caused 
or contributed to the appellant's damages presented 
jury questions. We hold that it was the province of the 
jury to determine from the evidence, whether the tractor- 
trailer was in fact, stopped upon the improved part of 
the highway; and, if so was it practical to have stopped 
it off the same in compliance with the statute. This is 
in conformity with often repeated decisions of this Court, 
that hold that a case will not be withdrawn from the jury 
for want of legally sufficient evidence, if there is any 
evidence, however slight, legally sufficient, as tending 
to prove negligence, but that the weight in value of such 
evidence will be left to the jury ***". 
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Thus, we find that the law of Maryland clearly stands for the 
proposition, that unlawful stopping on the highway such as we have here 
is negligence. If the violation is proved, as was shown here, the question 
of the striking vehicles alleged negligence, contributory negligence, and 
proximate cause of the accident are for a jury to determine and not the 


Court. 


6. The Court Below Erred When It Ruled That the 
Primary Duty to Avoid a Collision Is on the Fol- 
lowing Vehicle in Maryland. 
The Trial Court in directing its verdicts against appellant stated 
as one of its reasons that the primary duty to avoid a collision on this 


occasion was on appellant. This is contrary to the law of Maryland. In 
Bernardi v. Rodell, 225 Md. 17, 168 A.2d 886, the Court of Appeals in 
affirming a verdict in favor of a defendant who struck another in the 
rear, ruled that the duties on the drivers in the vehicle in front and the 


one to its rear are reciprocal and equal. 


7. ‘The Many Violations by Appellee Simms of Maryland 
Traffic Law Created Issues of Proximate Cause for 
the Jury and Not Questions of Law for the Court. | 
The facts surrounding the accident coupled with proven violations 
of law by the appellee Simms did not warrant an intrusion by the Court 
below into the province of the jury. Here we have demonstrated on the 
one hand that Simms was in flagrant violation of numerous traffic regu- 
lations of the State of Maryland, and on the other, that appellant was not 
in violation of any law of the road, yet as incredible as it may seem the 
“law breaker" was absolved of liability by the Court. Clearly there was 
a factual picture here for a jury to resolve but the Court erroneously 
took the position that because the appellant struck a stopped vehicle, 
that that was the proximate cause of the accident. Such reasoning was 
contrary to Maryland law. Two cases decided by the Maryland Court 
of Appeals on factual matters similar in many respects to the case at 
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bar are: Jubb v. Ford, 221 Md. 507, 157 A.2d, 422 and Lashley v. 
Dawson, 162 Md. 549, 160 A. 738. Both of these decisions are impor- 
tant because they pointedly illustrate that accidents occurring on high 
speed rural highways raise different considerations relative to proxi- 
mate cause than do motor vehicle accidents occurring in a city such 
as the District of Columbia with a 25 MPH speed limit and well lit 
streets. 


In Jubb, the bus driver was transporting children to and from 
school under a contract in a properly marked school bus, but the bus 
did not have flashing red stop lights in accordance with State law. The 
accident occurred when Salzman saw the Jubb vehicle 1,000 feet ahead 
of him in the slow lane. As he approached it, he saw that it was a 
school bus and stopped, in conformity with State law. When he was 
about six feet to the rear of the bus and stopped he was hit in the rear 
by a tractor-trailer. The tractor operator stated that he saw the bus, 
but thought it was a state road vehicle and that Salzman was going to go 
on by it, but suddenly Salzman slowed and the tractor operator applied 
his brakes, but this caused his vehicle to jack-knife and a collision re- 
sulted. 


There was a verdict in favor of one of the plaintiffs against Jubb 
and the Tractor-Trailer Co. Salzman was absolved of liability. Jubb 
appealed. The Court of Appeals reversed and granted a new trial to 
Jubb on the ground that certain instructions complained of, were, in 
fact, erroneous. But as to the negligence of Jubb, the Court had this to 
say: 

"We think the evidence and inferences in the case under 
consideration permit a finding of negligence on the part 
of Jubb, that was a proximate and contributing cause of 
the injury sued for. The partial imitation of the school 
bus without making the imitation complete by the addi- 
tion of flashing red lights, and the stopping of the pre- 
tender on the slow lane of the roadway, were calculated 


to produce just the results that occurred, to cause one 
motorist to stop late and expectingly and in the remaining 
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lane of the roadway, because of a sudden impres- | 
sion that a school bus was receiving or discharging 
children, and to cause a following motorist tobe | 
misled by a yellow body, in the absence of flashing: 
red lights, and believing, until too late to stop, that 
the standing vehicle was a state road truck with — 
both the lead car, and he could, and would, pass 
freely. 


This view of the case disposes of Jubb's more 
detailed contention that any causal connection be- | 
tween any negligence of his was broken by the inter - 
position of the independent cause, that is the negli- 
gence of East Coast. 


Our view is, that if a jury determined Jubb to 
be negligent, his acts and omission induced the 
negligent act and omissions of East Coast, and the’ 
two would have concurred in causing the injury. An 
act is negligent if the actor should realize that it is 
likely to effect the conduct of another or third per- 
son in such manner as to create an unreasonable — 
risk to the other ***." 

In Lashley, we have a factual situation almost in point. The de- 
fendant bus driver tried to turn his bus on a dark highway at night. He 
backed his bus up and it ran into a bank on the side of the road. He got 
out to see if it was damaged. His headlights and stop lights were on. 
The bus was angled across the highway and blocking the roadway. He 
then got back into the bus and resumed his effort to turn the bus and 

I 
while it was across the road an oncoming car appeared, swerved to the 


left and crossed the traveled part of the road and crashed into the bus, 


injuring one of the bus passengers, who was standing near the bus. The 
passenger sued the bus line and the colliding vehicle. He obtained a 
default judgment against the colliding vehicle and went to trial against 
the bus line and he obtained a jury verdict in his favor. The bus line 
appealed contending that the negligence, if any, of the bus driver was 
not a proximate cause of the accident. The Court of Appeals brushed 
aside the bus line's contention and affirmed the verdict stating: 


"The facts are sufficient to support the hypothesis that 
the conduct of the bus driver in operating and managing 
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the bus, constituted primary negligence, and that 
such negligence was a direct and proximate cause 
of the accident* **." 

The reasoning of the Maryland Court of Appeals in Jubb and Lash- 
ley, supra. and other decisions heretofore cited clearly indicate that 
the Court below erred. Here Simms started a chain reaction of traffic 
running off of the road, to the left and right, in order to avoid him. All 
of this near carnage occurred, solely, because Simms deliberately vio- 
lated State traffic laws. When Simms stopped or backed as he did it 
was just a matter of time before some hapless motorist would run into 
him. Simms’ actions were calculated to cause the type of accident that 
resulted. What he did raised numerous issues of negligence and proxi- 
mate cause for the jury to consider. The Court below was clearly in 
error and its rulings should be set aside. 


CONCLUSION 


For the many reasons heretofore stated, the appellant urges this 


honorable Court to reverse the judgments of the Court below and to 
grant him a new trial. 
Respectfully submitted, 


SS 
WILLIAM J. DONNELLY, JR. 
RICHARD W. GALIHER 

WILLIAM ‘E.STEWART, JR. 
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JOINT APPENDIX 
[Filed Dec. 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ELLA HAMPTON NEAL, C.A.No. 2392-60 
. . Plaintiff 
vs. 
JESSIE G. McKNIGHT 


and 


JOHN H. SIMMS, 
Defendants . 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 
Tort for personal injuries. : 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS: 
On Sept. 5, 1959, the P, then 38, was a passenger in an ‘automobile 
owned and operated by Defendant McKnight proceeding in a northerly di- 
rection on the Baltimore- Washington Parkway, north of Md. Route 197, 
when the vehicle was in collision with a vehicle owned and operated by 
the D Simms which was also proceeding in a northerly direction on the 
same road, accident at about 10:40 PM, road dry, level, straight and it 
was dark. 


PLAINTIFFS CLAIM is that the accident, injuries & damages were 
caused by the negligence of and violations of Maryland law by the Ds. 
Her specific allegations as to the liability of the Ds, the injuries and 
special damages are set out in the statement which is attached hereto, 


made a part hereof and incorporated herein marked "A". 
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DEFENDANT MC KNIGHT contends that when the co-D Simms 
stopped for no apparent reason on the highway and backed up thereon and 
that the collision occurred while Simm's vehicle was straddling a divid- 
ing line separating the slow and fast lanes. 

This D denies all acts of negligence andindefense of the claim brought 


against him and in support of his cross-claim for injuries against Simms, 


asserts that the sole negligence of Simms was responsible for the acci- 


dent and the injuries & damages sustained as a result thereof. In the al- 
ternative and in the event it is found that McKnight is negligent, he asserts 
the concurring negligence of the D Simms as a defense against the plain- 
tiff's claim. McKnight adopts as grounds for negligence each allegation of 
negligence and violation of traffic regulation as set out Ly P against Simms 


“_** 
x = * * 


— 


DEFENDANT SIMMS denies any and all acts of negligence and the 
nature & extent of the injuries and damages as claimed by the P or the 
co-D. Equally the D Simms denies the negligence alleged and the viola- 
tions of traffic laws of Maryland claimed by McKnight. 

CO-D SIMMS HAS CROSS-CLAIMED AGAINST CO-D MCKNIGHT 
seeking payment from said McKnight all or a proportionate part of any 
judgment which may be rendered against him against co-D McKnight as- 
serting in support thereof the negligence of said McKnight and his viola- 
tions of traffic regs relying therefor on the allegations of the P * ne 


* * * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
May 8, 1962 
The above-captioned cause came on for further hearing before 
THE HONORABLE EDWARD M. CURRAN, United States District Judge, 
commencing at 10:10 a.m. | 


* * * *! 


PROCEEDINGS 


THE COURT: Ladies and gentlemen of the jury, this is a civil 
case by Ella Hampton against Jessie G. McKnight and John H. Simms 
for personal injuries sustained as the result of an automobile accident. 
Both defendants have stipulated that the plaintiff, Ella Hampton, is en- 
titled to recover, and the plaintiff has agreed to accept the sum of 
$6,000.00. Now the only issue for you to determine is whether or not 
both defendants were negligent, or which one was negligent, because each 
has cross-claimed against the other. One defendant sues the other de- 
fendant and the other defendant sues the first defendant. Now when it 
comes time for my instructions I will go into it more fully after the evi- 
dence has been presented to you. | 

ok * oe 
JESSIE G. McKNIGHT 
a defendant, called as a witness in his own behalf, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. DONNELLY: | 

Q. Will you please state your full name and address? A. Jessie 
Golden McKnight, 5048 - 12th Street, Northeast, Washington, D.C. 

Q. How old are you, Mr. McKnight? A. Thirty-nine. | 

Q. Are you married? A. Yes. 

Q. Do you have children? A. Yes. 


Q. How many, sir? A. Six. 
* aod x * * 

Q. Mr. McKnight, directing your attention to the 5th of September, 
1959, were you involved in an automobile accident on the Washington- 
Baltimore Parkway at that time? A. Yes; I was. 

Q. Now whatctime of the evening did this accident occur? A. I 
guess around 10:00 o'clock, maybe 10:30. 

Q. Now when the accident occurred, in which direction were you 
headed? A. Toward Baltimore. 

Q. Who was in the car with you? A. There were six people in 
the car with me. 

@. Who were they? A. My wife, Ella Hampton --- 

Q. Ella Hampton? A. Ella Hampton Neal now. 

Q. All right. A. Joe Wesley Neal, Theodosia Lawrence and Paul 
Lawrence. 

Q. Now where were you headed? A. To Baltimore. 

Q. For what reason? A. We was taking Theodosia Lawrence and 
Paul Lawrence to see some friend of theirs from North Carolina. 

Q. Now was there another car in this party going to Baltimore 
with you? A. Yes; there was. 

Q. Who was that? A. That was my brother. 

Q. Who is your brother? A. Levi McKnight. 

Q. Now was he ahead of your or back of you just before this acci- 
dent occurred? A. Well, he was somewhere in front of me. 


* am a * * 


MR. COONEY: I didn't quite get the answer to the question you 


asked him -- was his brother's car right in front of him. 
MR. DONNELLY: He said somewhere in front of him. 
MR. COONEY: Does that mean right in front of him ? 
MR. DONNELLY: I didn't ask him specifically. 
MR. COONEY: I don't think it is responsive. 
THE COURT: How far in front of you? 
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THE WITNESS: I don't know. His car was between me and him, 
but I don't know where his car was. | 

THE COURT: There were cars between his car and your car? 

THE WITNESS: Yes, sir. 


THE COURT: Very well. 
Y MR. DONNELLY: 


* *) 
| 


Q. Now this section of the roadway where the accident|occurred, 


do you know the speed limit there? A. Yes. 

Q. What is the speed limit? A. Sixty miles an hour. — 

Q. Now are there any light poles along the highway anywheres 
near this accident. A. No; there isn't. 

Q. Are there any intersections along where this accident occurred? 
A. No; there isn't. 

Q. Now prior to the time, just prior to the time this accident oc- 
curred, that is, before you knew anything was wrong, how fast were you 
traveling? A. About fifty-five miles an hour. | 

Q. Now in what lane of traffic were you in when you were traveling 
fifty-five miles an hour? A. In the right lane. 

Q. Is that a two -- going toward Baltimore is that a divided high- 

way? A. Yes; it's a divided highway. 

Q. How many lanes to Baltimore? A. There's two lanes each way. 

Q. Grass strip dividing the two roadways? A. That's, right. 

Q. All right. Now, Mr. McKnight, will you please tell the ladies 
and gentlemen of the jury and His Honor what happened when this acci- 
dent occurred? A. Well, I was driving in the right-hand lane on the 
parkway going toward Baltimore going about fifty-five miles an hour and 


the cars in front of me moved over to the left -- there were some parked 
cars on the right standing on the side of the highway -- the cars in front 
of me moved over to the left and I moved over likewise, and as I passed 
a car then I noticed there were two cars parked on the side of the high- 
way, and as I passed those two cars a car in front of me jumped out of 
the highway to the left, and the one directly in front of me made a sharp 
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upside-down turn and went to the rigat, and when that car done that 
why this car was standing in front of me with the red lights on, and that's 
the car I hit. 
Q. Well now, this car -- 
THE COURT: Stopped? 
THE WITNESS: Yes, it was stopped. 
THE COURT: Stopped? 
THE WITNESS: It was stopped in the middle of the highway. 
BY MR. DONNELLY: 
Q. Now, Mr. McKnight, you testified that the car in front of you 
cut to the right, is that correct. A. That's right. 
Q. Now how far were you traveling -- approximately how far were 
you traveling behind this car in front of you? A. Well I was traveling a 
good safe distance behind the car that was in front of me. 
THE COURT: How far? 
THE WITNESS: Well, I'd say about a hundred yards, maybe. 
BY MR. DONNELLY: 


Q. All right. Now when this car -- how many cars were in front 
of you before they started to cut to the left and the right? A. Well, I 
couldn't hardly tell how many cars were in front of me. 


Q. Did you see -- 

THE COURT: When the cars in front of you turned to the left, you 

were a hundred yards behind, right? 

THE WITNESS: Well, I'm talking about the car that turned to the 
right in front of me. 

THE COURT: Now wait a minute. You said there were some cars 
in front of you -- 

THE WITNESS: Yes. 

THE COURT: (Continuing) -- that turned to the left. 

THE WITNESS: I noticed a car jumped out to the left and one jumped 
out to the right almost at the same time. 

THE COURT: All right now, there was one car jumped out to the 
left -- 


THE WITNESS: That's right. 

THE COURT: (Continuing) -- and one car jumped out to the right? 

THE WITNESS: That's right. 

THE COURT: And what -- was the car in the middle stopped? 

THE WITNESS: The car in the middle stopped. 

THE COURT: And you were a hundred yards behind him? 

THE WITNESS: I was about a hundred yards behind him coming 
up on him. 


BY MR. DONNELLY: | 
Q. Now when you say you were a hundred yards back, were youa 


hundred yards back of the car that cut to the right or the cars that 
were stopped. 

MR. COONEY: Your Honor, he testified to that. He monsanet that 
question. THE COURT: He testified to that. 

BY MR. DONNELLY: 

Q. Now sir, when you observed this car cutting to the right what 
did you next then see? A. I saw the parked car in front of me with the 
lights on, the brake lights on. 

Q. Now where was this car in the roadway? A. It was parked di- 
rectly in front of me. 

Q. Well, where was he with respect to the lane, the right-hand lane 


or the left-hand lane? A. He was over in the left-hand lane. 
Q. Now when you saw this car in front of you --- | 
THE COURT: Wait a minute; just a minute. 
You say the car that you struck was in the left- hand lane ? 
THE WITNESS: Yes. : 
THE COURT: And you said before that that one car had| parece him 
on the right and one car had passed him on the left. 
THE WITNESS: That's right. 
THE COURT: Well how did the car pass him on the left, gO up on 
the grass plot? 
THE WITNESS: Went out across the grass and come around to the 


| 


other side. 


BY MR. DONNELLY: 
Q. Now when you say that the car that you saw stopped was in the 


left-hand lane, was he closer to the grass strip or closer to the center 
line of the roadway? A. To the best of my ability, as I run upon the car 
as I did, the car was angled kind of from the left to the right with the 
body part of it, the pack end of it, more over toward the left-hand side 
of the highway. It was angled in a position like that across the highway 
(indicating). 

Q. And when you saw this car in that position, what did you do? 


A. Well, I tried to swing my car to the right to go by. 

Q. Now just prior to the time that you swung your car to the right, 
at what speed were you traveling at that time? A. Well, I had braking 
my speed just a very little. 

Q. Did you hit this car? A. Yes; I did. 

Q. At what speed would you say you hit this car? A. [hit the car 
approximately fifty miles an hour. 

13 Q. Now after the impact what happened to your car? A. Well, it 
went up side of the highway to the right side a piece, and the car that I 
hit went up about the same distance to the left side. 

Q. Now when you saw this car stopped in the highway, did you 
notice any lights on it? A. Yes, the back up --~- 

Q. (Interposing) What did you see? A. The brake lights were on 
on the car. 

Q. Now from the time you saw this automobile in the highway un- 
til the time that you hit it, how much time would you say had gone by ? 
A. About two seconds maybe. You see the car was directly -- I was 
following the car in front of me. When this car made a sharp turn up to 
the right like that, it missed this parked car setting there. That's when 
I saw the car and I was driving about fifty-five miles an hour at that 
particular time, and I hit my brakes and I tried to pull my car to the 
right. 
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Q. The question is now, sir, from the time you first saw this auto- 
mobile in the roadway until the time that your car came in contact with it, 
try to give us some idea as to how long it took for you to get to the point 
of impact? A. It couldn't have took much over two seconds, three seconds, 

if that long, just driving that speed and running up on something 
standing in the road; you're on it. 

Q. Now when you cut to the right, did you stay on the roadway? 

A. Well, I hit the car and as far as I could remember my car went off to 
the shoulder of the road, just right off on the surface, hard pavement, as 
far as I can remember. 

* * * * * | 

Q. All right. Now, sir, what happened after the accident happened? 
A. Well, after the accident they took me out of the car. I remember when 
the car hit, and the next thing I remember they had me, pulling me out 
from under the steering wheel, and my shoulder, and I came to myself 
then and they laid me on the grass on the side of the car. | 

Q. Now was your car -- how badly was your car damaged? A. Well, 
I couldn't say. It was a total loss, the insurance company said. 


* * * * * | 


Q. Did you have anything to drink that evening? A. No; I hadn't. 
* * * * * 
CROSS EXAMINATION 
BY MR. COONEY: 
Q. Mr. McKnight, I don't quite get the sequence of cars that you 
testified to in this accident. As I understand it, you have stated here this 
morning that there was a car parked on the highway on the right-hand 


side going toward Baltimore? A. Yes; there were two cars parked on 
the side of the road. 
Q. When did you first tell anyone that there were two cars parked 


there? A When didI first tell anyone there were two cars parked there ? 
Q. Yes. A. I told them at the trial about the accident. 
Q. Didn't you testify at the hearing at Beltsville that there was one 
car parked there? A. Well, I told them then one or two. I couldn't say 


exactly how many there were. 
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Q. Are you sure now it was one or two? A. Well, I'm sure it was 
one car. 

Q. I see, but you are not sure that there were two cars? A. Well, 
I couldn't be too sure about that. Iam sure there was one car parked on 
the highway. 

Q. Was he on the highway? A. No; he was parked off the side of 
the highway. It seemed like somebody was fixing a tire, just to glance 
at it as I passed. 


= x * * * 


Q. Now as I understand it, you were in the right-hand lane following 


a string of cars, is that correct? A. That's right. 

Q. And these cars gradually went over into the lefthand lane? 
A. That's right. 

Q. And the reason they did that, you claim, is because of this car 
that’s parked off in the gravel? A. The car parked over on the side of 
the road there. 

Q. And did Mr. Simms also move over? A. I don't know about 
him. 

Q. Wasn't he in that line of traffic? A. I couldn't say that. When 
I first saw him was when I hit him. 

Q. Well, he was in the line of traffic if you hit him, wasn't he? 

A. He was standing in the middle of the highway when I hit him. 

Q. When did you first determine he was standing in the middle of 
the highway? A. When this car made this upside-down right turn to the 
right in front of me, then I saw his car. 

Q. Do you recall testifying under oath at Beltsville on December 
22d, 1959, which was seventeen days after this accident? A. Yes, I re- 
member testifying . 

Q. Wasn't your memory a little bit better then than it is today, 
two years after? A. Well, I remember what happened at the accident. 

Q. Didn't you testify at that hearing under oath at Beltsville that 
you didn't know whether the car was moving? A. No; I didn't. 
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Q. Or stopped or what it was doing? A. No; I didn't. I remember 
testifying that that car was standing in front of me, as far as I could tell. 

MR. DONNELLY: Page 35 at the bottom. | 

BY MR. COONEY: | 

Q. I show you your testimony at the bottom of the page and ask 
you if this question was asked you: "Could you determine whether 
Mr. Simms' car was moving?" And is that your answer? A. (Reading) 

"IT couldn't determine whether it was moving forward or moving 
backward, but I would say the vehicle, to my knowledge, as I ran up on 
it, it was standing still.” | 

Q. But you are not sure whether it was moving or not, are you ? 

A. To my knowledge the vehicle was standing still, as I said. 

Q. You didn't say that at the hearing though. You said you didn't 
know whether it was moving or not, didn’t you? A. That's my testimony 
I just read off there. | 

Q. Beg your pardon? A. That's what I say that I just read off 
there. 


Q. Now you have changed that a little bit now? Now you are very 
definite, two years after the accident, the car was standing still, is that 
right? A. Well, to my knowledge the car was standing still. | 

Q. What kind of lights did you see in the rear of this car? A. The 


red taillights of an automobile. 

Q. Is thatall? A. It's a '59 Chevrolet. 

Q. How many lights? A. The two long lights that run es like this 

behind. 

Q. Those are the only lights that you saw? A. Those are the 
lights I saw. 

Q. You didn't see two big red lights? A. The two big bright 
lights of the taillight. When the brake light is on, it lights o real pretty 
bright red. 

Q. The brake light was on, you say? A. The brake light was on. 
As to me it looked like the brake light was on when it lights wp to a pretty 
bright red. 
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Q. Now what kind of a car were you driving? A. '56 Chevrolet. 
Q. And how wide was this car? Well, don'i you have any idea? 
How long have you been driving an automobile? A. For twenty years or 
more. 
Q. Well, would you say that this automobile of yours is one foot 
wide or five feet wide? A. Well, I would. say more-than one foot wide. 
Q. Is it more than five feet wide? A. Well, I wouldn't know be- 
cause I never measured it. 
Q. Now you Say that the car directly in front of yours was not your 
brother's car? A. Beg pardon? 
Q. The car that was directly in front of yours was not your bro- 
ther’s car? A. No; it was not. 
= * 
BY MR. COONEY: 
Q. NowasI understand it, all of these cars moved over into the 
left-hand lane? A. As far as I could see the cars in front of me. 


Q. And you were completely in the left-hand lane? A. Yes, but 
moved over into the left-hand lane. 

Q. All right. And you kept following these other cars in the left- 
hand lane? A. Well, just as that moving over was done, that’s when the 


accident came upon; that’s when the accident happened. 

Q. Justas you were moving over? A. After I moved over and 
passed the cars. 

Q. Now your testimony was, I believe, that you moved over into 
the left-hand lane as well as the other cars did and you followed those 
cars; you saw one car go to the left and one car go to the right, is that 
correct? A. That's right, just a glance of the thing happened all of a 
sudden like that. 

Q. Now the car directly ahead of you, which way did he go? 

A. He made a sharp turn and went to the right. His car went up on the 
side like, kind of like he was trying to turn over. 


* * = * 
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Q. That's two cars. What happened to your brother's car, do you 
know? A. I couldn't tell you. | 


* * * * * | 


Q. You have no idea where your brother's car was that night? 


A. Ihave no idea where he was up in front of me. 
* * * * * | 

Q. And you never asked that question, is that right? * Have I 
never asked him that? 

Q. You never asked him where he was? A. I never asked him 
where he was, but I know he said he was in front of me. He was in the 

line of traffic. 

Q. Back of Mr. Simms? A. I don't know whether he was back of 
Mr. Simms or in front of Mr. Simms. 

Q. Was he involved in the accident? A. No, his car ne hit 
Mr. Simms' car. 

Q. He got by all right, did he not? A. He did. 

Q. Now, how wide is this highway that you were traveling on? 

A. I don't know how wide the highway is, but the people that drove on 
the Baltimore Parkway, I guess they can kind of imagine how mse it is. 
I don't know. 

Q. And you say you were going how fast before you moved over 
into the left-hand lane? A. I was driving about fifty-five miles an hour. 

Q. Is that the slow lane? A. That's the slow lane. 

Q. And the left-hand lane is the fast lane? A. That's right. 

* * * * * | 

Q. When you moved over how fast were you going? A. All the 
cars were going approximately about fifty-five miles an hour. 

Q. I asked you how fast you were going? A. I was so about 
fifty-five miles an hour. 

Q. Now, your testimony is that as this car ahead of you went to 
the right, I believe, and the car ahead of that went to the left, and the 
other car you don't know what happened to it, and you don't know what 
happened to your brother's car. You were going fifty to fifty-five miles 
an hour -- A. I was going about fifty-five miles an hour. _ 
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Q. (Continuing) -- and you saw a hundred yards ahead the rear 
lights of Mr. Simms’ car, is that correct? A. I was following a car -- 
the car in front of me, I was following it about a hundred yards. I did 
not see Mr. Simms' car because this car made the upside-down turn and 


came up from behind. 
Q. Now, Mr. McKnight, didn't you testify here this morning in 


answer to your attorney's question, and also in answer to His Honor's 


question that you were a hundred yards back of Mr. Simms' car, the car 
which was parked on the highway? A. If I said that, I didn't mean it that 

way. I meant I was a hundred yards behind the car I was following 
on the highway driving at fifty-five miles an hour. 

Q. And how far behind that car were you when you saw that car 
turn to the right? A. Well, that’s the car I was talking about. I was 
driving about a hundred yards behind it. 

Q. I see, and then you saw the Simms car? A. Well when that 
car turned out to the right like it did, then I saw Mr. Simms' car. 

Q. Why didn’t you turn to the right too? A. I tried. 

Q. Why didn’t you make it? A. Because the speed I was driving, 
about fifty-five miles an hour, and running up on something standing in 
the highway, I done the best I could. 

Q. Do you know how long a hundred yards is? A. Well, I don't 
know. 

Q. Do you know the length of a football field? Did you ever seen 
one? A. Yes. 

Q. That's about a hundred yards, isn't it? A. That's about a hun- 
dred yards; yes. 

36 Q. Now, Mr. McKnight, did you tell Officer Butler that you were a 
hundred yards back of your brother's car just prior to this accident? 
A. I don't remember anything that I told Officer Butler. 
* * * * * 

Q. Did you hear him testify at the hearing in Beltsville? A. Yes; 
I did. 

Q. That that was what you stated? A. I don't know what he said. 
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I don't remember his testimony. 

Q. Now, you are not claiming now, are you, Mr. McKnight, that 
Mr. Simms was backing up, are you? A. I would say to the best of my 
judgment the car was standing still with the brake lights on the highway. 

Q. Then you have dropped the charge that he was backing up, is 

that correct? 

* * 
BY MR. COONEY: 

Q. You say that when you first saw this car of Mr. Simms it was 
entirely over in the left-hand lane, is that correct? A. As far as my 
knowledge the car that was in front of me angled toward the left-hand 
side of the highway, over in the left-hand angling toward the right. 

Q. Angling toward the right -- I don't quite follow that, A. Well, 
what I'm trying to say is the front wheels looked like they maybe was 

across the white line and the back wheels was kind of a the 
white line towards the left side of the highway. 

Q. Well now, that's a little different than what you said in answer 
to your attorney's question, isn't it? 

Didn't you say that all of Mr. Simms' car was over in the left-hand 
lane? A. I said as far as my knowledge. I'm trying to get down to -- 
as far as my knowledge the car was in front of me in the oe line 
of traffic. | 

Q. That isn't what you testified to at the hearing at Beltsville, is 
it? A. I don't know what I testified to at the hearing at Beltsville. 

Q. Well, let me see if I can refresh your recollection a little bit. 

MR. DONNELLY: At the bottom of page 29 and 30. 

BY MR. COONEY: 


Q. Were you asked this question: "At that time the car was im- 
mediately in front of you?" "Yes." "Before it made its dip to the right, 
which lane was it in?" "The car was directly in the left lane’ in front of 
me."’ "Then what happened?" "The car made a dip to the right and I 
said out loud 'What in the world.' The car made the dip. When the car 
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made the dip, the taillight of the car that was in front of it was 
facing me. Then they were red and the car was just angling across the 


white center line toward the left, kind of at an angle like, and when I 
saw that I hit my brakes and pulled my car to the right.” Is that correct? 
A. Yes; that’s correct. 

MR. DONNELLY: He just testified to this just a moment ago. This 
is the same thing he said before. 

THE WITNESS: That's what I was trying to describe to you a minute 
ago. 

BY MR. COONEY: 

Q. Whatis that? A. That’s just what I was trying to describe to 
you a minute ago. 

Q. Well, was it all over the left-hand side of the road or wasn't it; 
that’s all I want to know. A. Well, as far as I can describe it, it's just 
like it was in the testimony you just read. 

Q. Then it wasn’t over on the left-hand side of the road as you testi- 
fied on direct, was it? A. Just like I said in the report you just read, to 
the best of my knowledge. 

Q. Then this is correct and what you said on direct is not correct? 
Now we have got to have it one way or another. A. Well, to the best of 
my knowledge, the car, as I ran up on the car and hit it, it was kind of 
at an angie in front of me. Justa glimpse at it, it looked like it was 
angled a little bit- 

Q. On which side of the road? A. It was in the left-hand side of 
the road angled toward the right. 

Q. All of it in the left-hand side of the road? A. I don't know whe- 
ther all of it was in or part of it was in, but the car was over toward the 
left-hand side of the road. 

Q. Again on page 30, were you asked this question: "How much was 
in the left-hand fast lane? How much of this car would you say was in the 
left-hand lane?" "Answer: Two-thirds of the automobile was across the 
line and one-third with the right front wheels sitting over the white line in 
an angle that it was headed, angle of the grass.” Is that correct? A. Well, 
that’s the kind of angle the car was. 
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Q. Is that what you testified to? 
(The witness examined the transcript.) A. That's right. 
Q. Then the right front wheels were over the white line, of 
Mr. Simms' car? A. To the best of my ability. : 
MR. DONNELLY: He testified to that about three or four minutes 


aeC- * 2%) | 


’BY MR. COONEY: 
Q. Now, did you * any time aor your Drakes when you saw 
Mr. Simms' car? A. WhenI saw Mr. Simms’ car I applied my brakes 
and pulled my car to the right. 
Q. What happened when you applied your brakes? A. I hit 
Mr. Simms’ car. | 
Q. I beg your pardon? A. That's when I hit the car. ! 
* * * * ok 
Q. Now the lights that you saw on Mr. Simms' car, the rear of 
Mr. Simms' car, I don't quite understand whether you saw one light or 
two lights, red lights? A. I saw Mr. Simms’ taillight of the aie 
bright red lights. 
Q. Did you see any other light in the rear of Mr. Simms’ car? 
A. I didn't see any other lights in the rear of Mr. Simms' car as 
I can remember. Those were the only two lights that flashed'in my face. 
Q. Two lights? A. The two taillights, one on each side of the car. 


* * * * «| 
| 


Q. Now, there were six people in your car, is that correct, three 
in the front seat -- A. That's right. 


| 
* * * * * | 


| 
Q. Two-door hardtop. And how many people were in your brother's 

| 
car? A. As far as I heard him say there were six. 


* * * * * 


ANNIE McKNIGHT | 
called as a witness by the defendant McKnight, having been first duly 


sworn, was examined and testified as follows: 
| 
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DIRECT EXAMINATION 
BY MR. DONNELLY: 
Q. Now will you please state your full name and address ? A. Annie 
McKnight, 5412 Colorado, Northeast. 
Q. You are the wife of Jessie McKnight? A. Yes; lam. 
x x e * cs 
Q. Where were you seated? A. In the back seat on the right-hand 
side. 
= = *x = * 
47 Q. Now, Mrs. McKnight, did you witness this accident? Did you 
see it happen? A. Well --- 
Q. The question is, did you see it happen? A. Well, yes. 
Q. All right. Now prior to the time this accident occurred, can you 


give us some idea how fast your husband was traveling along the road? 
A. Well, as I don't drive I don’t know too much about speed. 
Q. Now, did you see the automobile operated by Mr. Simms before 


this accident occurred? A. No; I did not. 

Q. Did you see anything in the roadway before this accident occurred? 
A. No; I did not. 

Q. Now, did you see anything prior to the time that the impact oc- 
curred? A. Well, I understand my husband -- 

Q. Now don’t -- just what you now. A. WhatI saw? 

Q. Yes. A. Oh, I saw two lights, a red one and a white one. 

= * 7 * * 
48 Q. And where were these lights? A. The lights were directly in 
front of us. 

Q. All right. And after you saw these lights, then what happened? 

A. I heard the screams. 

Q. What do you mean you heard the screams? A. Well, as I say, I 
saw the lights, the red one and the little white one, and I heard the screams 
and the impact. 

Q. Now what happened after the accident, now, Mrs. McKnight ? 

A. Well, somebody yelled to me to get out of the car, that it was on fire, 
and I told them that I couldn't because I couldn't stand, and I don't know 
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who it was; they told me to fall out, and I did. 
* * * * * 
Q. Now, how long after the accident was it that you fell ct of the 
car? A. Just immediately. 
Q. Now, who was the first person that came up to you after you fell 
out of the car? A lady. 
Q. All right. Now, did anyone else come up to you that was not a 
passenger in either your car or Mr. Levi McKnight's car while you were 
beside the automobile? A. No. 
Q. Did you see any -- did you see Mr. Simms there ? A. Immedi- 
ately after the accident I did. | 
Q. And did this lady that you have told us about ask Mr. Simms --- 
MR. COONEY: I object. | 
MR. DONNELLY: I am just asking if she asked her a question 
THE WITNESS: Yes; she did. 


* *x a 


BY MR. DONNELLY: | 
Q. And did -- don't tell us what the answer is, but did Mr. Simms 
reply to that question at the scene of the accident? A. Yes; he did. 
Q. And when he made this reply to this question, how long after 
this accident was it, how long after the accident occurred? A: A very 


few minutes. | 


Q. Now, where were you at that time? A. I was laying )on the 
grass. | 


Q. How far from the car? A. Well, I don't know but it wasn't very 
far. 


Q. Now, Mrs. McKnight, what was the question that this lady asked 
Mr. McKnight and Mr. Simms in your presence ? | 
MR. COONEY: Now, just a minute. I object to it as hearsay unless 
they produce this woman. 
THE COURT: Overruled. | 


MR. COONEY: Your Honor, may we approach the bench? 


51 
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THE COURT: No. Anything McKnight said is admissible -- I mean 
anything Mr. Simms said is admissible 

MR. COONEY: ‘As part of the res gestae? Mr. Simms ? 

THE COURT: Yes; that is admissible? 

MR. COONEY: As part of the res gestae? 

THE COURT: Certainly. 

Q. What was the question that was asked of this man? A. She 
asked Mr. Simms why was he backing up on the parkway. 

Q. What did Mr. Simms say? A. He said that he was backing up 
to help a man fix a flat tire. 

Q. Now prior to the time this accident occurred did you see any- 
body stopped along the highway? A. I did. 

Q. And what did you see at that car. A. I saw two cars parked on 
the side of the highway. 

Q. All right, did you see anybody at either of these cars? A. No; 
I did not. 

* * 
CROSS EXAMINATION 
BY MR. COONEY: 

Q. You are Mrs. McKnight? A. Yes; lam. 

Q. You are the wife of Jessie? A. Yes; lam. 

Q. And you also have a suit filed, haven't you, for personal in- 
juries? A. Yes. 

Q. And you have also filed a suit against Mr. Simms,have you not? 

A. Yes. 

Q. For personal injuries? A. Yes. 

Q. Now, as I understand it, you don’t know anything about how this 
accident happened? A. Just what I stated. 

Q. But you did see directly ahead of you two red lights and a white 
light? A. That's right. 

Q. Now, where were those lights? A. Well, they seemed to be on 
the back of a car. 

Q. And do you know what car they were on the back? A. What? 
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Q. Do you know on whose car they were on the back of 
the next thing I heard was the impact. 
* * * * *| 

Q. You stated that the first thing you saw ahead of you were two 
red lights and a white light? A. One red light and a white light. 

Q. One red light and one white light? A. That's rignt- 

Q. Now, were these two lights on the back of the car that Mr. Mc- 
Knight struck? A. Yes. 

Q. And where was the white light located? A. Below the red light? 

Q. Below the red light? A. Yes. 

Q. How many red lights were on the car? A. I don't sows 

Q. When was the first time that you told anybody about seeing this 
white light below the red light? A. Right after that. | 

Q. Who did you tell that to? A. My lawyer. ! 

Q. Why did you tell him you saw the white light? A. Because I did. 

Q. Do you know what a white light indicates? A. No; I don't. 

Q. But there is no question in your mind but that you saw this white 
light on the rear of this car of Mr. Simms? A. Isawa red and a white 
light. | 

Q. If I were to tell you that the 1959 Chevrolet did not have any 
white lights in the back of their cars, would you think that strange ? A. I 
still say I saw a white light. | 

MR. DONNELLY: Just a minute. I don't think that’s a fair question. 
There are back-up lights on the cars. | 

THE COURT: I will sustain the objection. 

* * * * 
JOHN H. SIMMS 
called as a witness by the defendant McKnight, having been is duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONNELLY: 

Q. Now, Mr. Simms, will you please state your full name and 

address: A. John H. Simms, 1153 Third, Northeast. | 
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Q. Mr. Simms, directing your attention to September the 5th, 1959, 
you were involved in an accident on the Washington-Baltimore Parkway? 
A. That's right. 

=x a x * * 

Q. Were you proceeding towards Baltimore before this accident 
happened? A. I was. 

Q. What was your destination? A. Children's Center. 

Q. That's the Children’s Center out at Laurel, Maryland? 

A. Laurel, Maryland. 

Q. And you were employed out there, is that correct? A. That's 

right. 

Q. Now what were you going out to Laurel for? A. To meet my 
wife. 

Q. And was she also employed there? A. That's right. 

Q. What time was she due off work? A. Eleven o'clock. 

Q. And this accident occurred at about what time, sir? A. Well, 
between 10:30 and 11:00. 


Q. Now, Mr. Simms, as you were proceeding along this road in 


the vicinity of where this accident occurred, and just before this accident 
occurred, were there any vehicles in front of you? A. Yes; there was. 
Q. How many? A. I just seen one of them. 
x = ca * * 
Q. Now were there any cars in back of you? A. Yes. 
Q. How many would you say were in back of you? A. I couldn't 
tell you that. I seen them through the mirror. 
a x s * * 
60 Q. Now the area where this accident occurred was in a sixty-mile- 
an-hour zone, wasn’tit? A. That's right. 
Q. Your job out there at Laurel, was that as a guard? A. That's 
right. 
Q. And as a guard you wore a uniform? A. That's right. 


* * * * * 
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Q. Now, Mr. Simms, as you were proceeding along this road be- 
| 


fore this accident occurred, what lane of traffic were you in? 


* * * * *| 


A. The right lane. 
* * * * * 

Q. How fast were you traveling? A. Fifty miles an hour. 

Q. At the time of the accident how fast were you traveling? 
A. About thirty, thirty-five. 

Q. Now, Mr. Simms, before this accident occurred ton your car, 
did you see anybody stopped along the highway? A. What do mon mean, 
parked? 

Q. Yes, sir. A. No; I did not. 

Q. After the accident occurred, did you see anybody at the scene 
of the accident that you knew? A. No; not at the present, no, 

Q. Isn't ita fact, sir, that after this accident occurred that a man 
by the name of Glenn Green came up to you? A. I said not at the present. 
He came up to me after the accident. 

Q. And Mr. Glenn Green worked where, sir? A. sgleat Center. 

Q. He worked at the same place where you worked, didn't he. 

A. Yes. 
* * * * *) 
62 Q. Now, you testified that you were doing about thirty to thirty- 
five miles an hour when this accident occurred, is that correct? 
63 A. That's right. | 

Q. You have also testified that there was one car in front of you, 
is that right? A. That's right. 

Q. Now which lane of traffic was that car in front of ue A. That 
car in front of me was on the right. 

Q. The right-hand lane? A. That's right. 

Q. Slow lane? A. That's right. 

Q. Now why were you doing thirty-five miles an hour or thirty 
miles an hour? A. Because the car in front of me throw on his stoplights. 


| 
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Q. For what reason? A. I couldn't tell you. 

Q. There wasn't any intersection at this point, was there? A. No. 

Q. Now how far ahead of you was this car in front of you? A. Well, 
about two car spaces. 

Q. Twocar spaces? A. Yes. 

Q. Now from how long a distance did you continue at a speed of 
thirty to thirty-five miles an hour? A. Up until I had the accident. 

Q. How long a distance would that be? A. Well, I reckon about 
two or three minutes, maybe five minutes. 

Q. How about in feet or yards? A. Well, I was two car spaces 
behind the car. I don't know how many yards it was. I'd judge about a 
two car space. 

Q. Didn't you testify at the hearing before the United States Com- 
missioner that you traveled for approximately three hundred car lengths, 
three hundred yards behind the car in front of you at a speed of thirty 
miles an hour? A. No; no; no. 

= x x * * 

MR. COONEY: No, but I can tell you what it is. It is at the top of 
page 21. Instead of three hundred yards, it is one car length. 

MR. DONNELLY: I have been looking at the wrong transcript. I 
refer you to page 8 to the testimony he gave in the Municipal Court in 
his deposition, page 8. 

BY MR. DONNELLY: 


Q. I will ask you this question, sir: ‘When you started to apply 


your brakes, how far did you travel after you applied your brakes until 
you were struck in the rear 2" "I would say a good, maybe two or three 
hundred yards or maybe more.” 

Is that your answer, sir? A. Maybe so. I don't remember now. 

Q. That was your testimony given under oath in the Municipal 
Court? A. I don't remember now. 

Q. You don't know how far you traveled at thirty to thirty-five 
miles an hour? A. Well, I couldn't tell you right off. I traveled some 
distance. As soon as I put on my brakes I traveled some distance; yes. 
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Q. Now could you have gone to the left and passed this bar? 
A. No; I stayed -- I started to turn left and I started to the right 
to pull past the car; the car pulled off and I pulled back on the right. 
Q. The question is, could you have gone into the left lane ? 
THE COURT: Not could -- the question isn't could you; did you. 
* * * * * | 
BY MR. DONNELLY: 
Q. Now, Mr. Simms, at any time before this accident occurred 
did you change lanes? A. No; I didn't. | 
Q. Isn't it a fact that you were in the middle of the highway stradd- 
ling the white line when you were hit? A. I might have been straddling the 
white line, because when the car ahead of me put on its brakes I might 
have started to go around the white line to pass him, but he picked 
up speed and went ahead before I got past him. 
Q. Well, were you on the white line when you were hit? A. No; I 
don't think I was. | 


Q. You say that you might have gone to the left --- A. To pass the 
| 


car ahead of me; yes. 

Q. Now before you started to change lanes and pull to the left, did 
you check to your rear -- A. I did. 

Q. (Continuing) -- to see if it was clear? A. I did. i 

Q. Did you see anything? A. I seen some of the cars back behind 
me a good distance from looking in the mirror. 

Q. How far back? A. A good ways back looking in the mirror. 

Q. Well, about how far back? A. Oh, I imagine about two or three 
hundred yards. I couldn't say exactly. 

Q. And after you looked back and saw these cars two or three hun- 
dred yards back, how long after that did the accident occur ? A. Well, it 

wasn't very long. I'd say it was two or three minutes, maybe five 
minutes. I don't know exactly. | 

Q. Well, Mr. Simms, you've testified that you may have turned, you 
may have started to get into the left lane in order to pass this car, is that 
correct? A. That's right. | 


26 


Q. Did you turn to the left lane in order to pass this car? A. Yes; 
I did. 

Q. All right, now when you started to pull out from behind the car 
that was in front of you in order to pass it, did you check to your rear to 
see if there was any traffic coming? A. Yes. You see, I looked in the 
mirror and it looked to me they was a good ways behind me; yes. 

x = * * * 

Q. And then did you pull out? A. No; I pulled back. After the car 
in front of me pulled ahead, I pulled back in the left lane. 

Q. Do you mean the lane to your left? A. Yes. 

THE COURT: You pulled back to the left lane? 

THE WITNESS: To the right lane. 

BY MR. DONNELLY: 

Q. Why did you pull back to the right lane? A. So I'd have space 
to go on up the road. 

Q. In other words, you started to pull to the left -- A. To pass the 
car ahead. 

Q. (Continuing) -- but you didn't do it? A. No. 

Q. And you pulled back to the right? A. That's right. 

Q. Now, were you in the right when you were hit? A. Yes; I was. 

Q. Now, at any time before this accident to your car, did you see 


any cars pass you to your left? A. I did. 


Q. Did you see those cars run off the road as they passed to your 
left? A. No; I didn't. 

Q. Did you see any cars pass you to your right? A. No; I didn't. 

* a * ca * 
70 Q. And there was nothing in front of the car, to your knowledge, 

that was in front of you? A. Not thatI noticed; no. 

Q. And for how long a distance had you been following this car be- 
fore he slowed down? A. Well, I'd say about a block, maybe two. I 
couldn't tell you exactly. 

Q. And before he slowed down, how far were you traveling behind 
him? A. I would say about a car's space. 
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Q. Acar's space? A. Uhuh. | 
* * * * * | 
71 Q. Now after this accident occurred Glen Green came up to you, 
didn't he? A. Yes; he did. | 
Q. And was he wearing a uniform? A. Yes; I think he was. 
Q. And when he came up to you was this right after the|accident 
occurred? A. Yes; after the accident occurred is when I saw him. 
* * * K * | 
. No; I didn't stop no car on the road. 
. How badly was your car damaged. A. Demolished. 
. And you had a brand new car? A. That's right. 
. And it was beyond repair? A. That's right. 
* * * * * | 
Q. And you are confident that you were doing thirty to thirty-five 
miles an hour at the time of the impact to you, is that correct? A. That's 
right. 


Q. Have you got any idea how fast the car was traveling behind you 
| 


when the accident occurred? A. No; I don't. 
* * * 
JOSEPH P. BUTLER 
called as a witness by the defendant McKnight, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONNELLY: 
Q. Now will you please state your full name and address ? 
A. Private Joseph P. Butler, United States Park Police. I live at 3951 
S Street, Southeast, Washington, D.C. 
Q. Officer, how long have you been attached with the Park Police ? 
A. Fiveand a half years. 
Q. And what is your duty assignment? A. Iama Traffic Enforce- 
ment Officer on the Baltimore- Washington Parkway, assigned to the 
Beltsville Substation. 


* 


* | 
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Q. Now. officer, on September 5th, 1959, did you investigate an 
accident on the Baltimore- Washington Parkway? A. I did, sir. 

Q. Approximately what time did you arrive on the scene? A. This 
one particular accident? 

Q. Yes. sir, involving the McKnight --- A. Approximately 10:50 
p-m. at night. 

= ~ * = * 

Q. Now, when you got to the scene, officer, what did you see; what 
did you observe? A. That two motor vehicles had been involved in a 
collision. 

Q. And the operators of those vehicles were whom? You may re- 

fer to your notes, officer. 

(The witness examined his notes.) A. Number 1, a Jessie Golden 
McKnight; and number two, 2 John H. Simms. 

Q. Well, officer, what was the condition of the two vehicles as you 
observed them when you came to the scene? A. Both vehicles were off 
the traveled portion of the highway. The Simms vehicle was located in 
the center median with extensive damage to the rear, and the McKnight 
vehicle was located on the right shoulder going northbound, which would 
be the east shoulder facing west, relatively west, with extensive damage 
to the right front. 

Q. Officer, were you able to establish a point of impact on talking 
with the witmesses and from debris at the scene? A. I was, sir. 

Q. Approximately how far past the point of impact were these two 
vehicles stopped? A. Approximately ninety-six feet after impact. 

Q. Is thatninety-six feet on both vehicles? A. Yes, sir. 

Q. Now, were you able to establish a point of impact from the 
debris and from talking with the operators at the scene? A. Yes; I was, 
sir. 


Q. Where was the point of impact with respect to the roadway? 


A. It was rdatively toward the center. The roadway, if I may quote 
some statistics, is twenty-four feet wide, approximately three feet from 
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the right of the northbound lane, which would be three feet east of the 
center roadway line. 


Q. Well, let me see if I understand you. You say the point of im- 


pact that you establish was three feet -- A. Off center. 
Q. (Continuing) -- off of the center line of the roadway ? A. Yes, sir. 
Q. Now, is there a center line down the center of this highway ? 
A. There is, sir. | 
Q. Did you take photographs, officer, of the two damaged vehicles ? 
A. I did, sir. | 
Q. Do you have those photographs with you? A. Yes, sir. 
* * * * 4 
(Thereupon, Defendant McKnight's Exhibits Nos. 4and5 (Photographs) 
were marked for identification.) 
* * * * “| | 
(Thereupon, Defendant McKnight's Exhibits Nos. 4, 5 and 6 (Photographs ) 
were received into evidence.) | 
BY MR. DONNELLY: 
Q. Now officer, with respect to the debris at the point of the im- 


pact in this roadway, were you able to establish the approximate point of 
719 the Simms' vehicle at the time it was hit in relation to the center 

line of that roadway? A. Yes; I was. The vehicle was aaa accord- 
ing to the debris, in the center of the roadway. 

Q. By that doyou mean straddling the center line? A. That is correct, sir. 

Q. Now, officer, when you arrived did you use flares ? A Yes; we 
did, sir, approximately twelve. ! 

Q. On this particular stretch of the roadway the meee limit is what, 
sir? A. It's posted at sixty miles per hour. 

Q. Now, are there any signs along this roadway ne to stopping 
of vehicles on the roadway? A. Yes, sir, there is. The signs read "'No 
Stopping on Pavement. Use Shoulders For Emergency Use." | 

Q. How often are those signs posted along the Baltimore- -Washing- 
ton Parkway? A. They are located after each exit, approximately three- 
quarters to one mile between exits. 

Q. Now at the point where this accident occurred, are there any 
exits just north of it? A. By just north, sir, how close do you mean, sir? 
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Q. Well, within a mile. A. No, sir; not within a mile. 

Q. Are there any intersections just north of where this accident 
occurred? A. No, sir. 

Q. Are there any lights on this highway where this accident oc- 
curred? A. No, sir. 

Q. Now, after you arrived at the scene did you speak to either of 
the operators of the vehicles involved in this accident? A. I did, sir. 

a x 7 * * 

Q. * * * Did Mr. Simms tell you what had happened? A. Mr. Simms 
stated to me -- yes; he did, excuse me. 

Q. What did he tell you? A. He stated to me he was traveling 
northbound on the Parkway approximately thirty miles per hour en route 
to Laurel Training School to pick up his wife. 

* = x * * 
81 Q. Very well. Officer, was there any evidence of drinking on the 
part of either driver? A. No sir; there was not. 
82 Q. Now, did you talk to Jessie McKnight? A. I did, sir. 
= = * me sd 

Q. What did he tell you? A. He stated to me that he was traveling 
northbound on the Baltimore- Washington Parkway behind his brother. 
His brother was up in front of him somewhere, and he was traveling 
about fifty-five to sixty -- fifty to fifty-five miles an hour -- and sud- 
denly 2 car came in front of him. He observed these lights and he tried 
to avoid striking him and swerved to his right. 

Q. Now did you get the names of any witnesses to this accident, 

sir? A. I did, sir. 

Q. What names did you get, sir. A. Ihave an Albert C. Levine -- 
L-E-V-I-N-E -- 4803 Rysterstown Road, Baltimore, Maryland, white 


male, 22 years of age; and Levi McKnight, 892 Green Avenue, Brooklyn, 


New York, colored male, 35 years of age. 
Q. Now, do you know whether or not Mr. Levine had his wife with 
him? A. Yes; he did, sir. 


* * 
& 
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Q. Did you at any time ask Mr. Simms whether or not he was 


stopped for backing up? A. I did, sir. 

Q. Did you ask him that specific question? A. IfI recall cor- 
rectly, sir, I did. | 

Q. What was his answer? A. He stated to me he was going north- 
bound on the parkway at thirty miles an hour, approximately thirty miles 
an hour. 


* * * * * | 


Q. Officer, with regard to these signs that you have mentioned 
posted along the highway about stopping on the roadway, what is the 
reason for posting those signs along this particular parkway ? A. The 
signs are posted to prevent people stopping on the traveled portion and 
create a traffic hazard. They are specifically due to the speed factor of 
the parkway, which is sixty miles per hour, and any vehicle on the high- 
way would definitely create a hazard to the traffic. 


* * * * * 

Q. Did you notice whether or not there were any stopped cars at 
the scene of the accident when you arrived there, that is, that were not 
involved in this accident? A. The only vehicle we have, which T have in 
my diagram, is a vehicle located on the east shoulder of the northbound 
lane, 146 feet south of the point of impact. It was parked on the shoulder 
of the roadway and locked. There were no people near the vehicle. 

Q. It was an abandoned vehicle? A. Abandoned vehicle, yes, sir. 

* * * * * | 
CROSS EXAMINATION 

BY MR. COONEY: 

* * * * *) 

Q. Do you recall being asked this: "Did you talk to Mr. Simms 
after the accident?" "I did, sir." "And he told you that he was proceed- 
ing down the road at approximately thirty miles per hour sae "He said he 
had slowed down. I asked him his approximate speed. He said 'about 
thirty miles an hour.'" "Did he indicate to you which of the northbound 


| 
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lanes he was traveling in?” "He stated he was in the right-hand lane.” 
“Did you ask him why he nad slowed down?” “Answer: He stated that 
there was traffic in front of him.” "Was this traffic supposed to have 
been stopping?” "He said it was slowing down so he slowed down.” 

Does that refresh your recollection now? A. Possibly he said 
that, sir: I don't recall. That was 1959. 

Q. Well. I don’t want any possibility about it; I want you to look 
at it yourself --- A. Well, if itis in my deposition then I said it. 

Q. Then you did say it? A. Yes, sir. 

Q. Now you said that you had established the point of impact by 
some debris that was in the highway, is that correct? A. That's cor- 

rect, sir. 

= = * * * 

Q. Now in this particular case I believe your investigation showed 
that this car was struck in the right rear, the Simms’ car? A. That is 
correct, sir. 

Q. And drove up across the white line 96 feet and turned around? 
A. That's correct, sir. 

Q. Now after the car was hit, wouldn't there be some debris on the 
highway that would be on the left-hand side of the white line? A. All the 
debris, to the best of my recollection, was on the right, from the center 

line over. 

Q. All of it was? 

* * = - * 

Q. * * *Is that correct? A. Are you asking me that question, sir ? 

Q. Yes; is that what you testified? A. Yes, sir. 

Q. And also on page 8 you were asked by Mr. Lane: "Officer, 
there is a point I would like to clear up with you. Would you describe 
the droppings, the dirt droppings and so forth, the marks in the highway ? 
Were there any skid marks?" "Very little skid marks." From either of 


these vehicles very little, not enough that we would measure, probably 
three feet.” "From which vehicle?” "From the rear vehicle.” "That 
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is the McKnight vehicle?" "That is correct." "These skid marks, 
were they directly in the center of the highway inthe right lane or 

the left lane?" "Yes, sir, it would be in the right lane." 
"Question: They were in the right lane?" "It would be to the right of 
the center divided by a jagged white line about four feet long.” "It 
would be to the right of that line, is that correct?" A. That's correct. 

Q. So the skid marks that you did find from the McKnight car 
were in the right-hand lane, is that right? A. I would say to the best 
of my knowledge. | 

Q. Well, that's what you testified to, isn't it? A. Yes; it was. 
Well that's true; yes. 

Q. That's true, isn't it? A. Yes, sir. 


| 
* * * * * 


Q. ***So when you stated there wasn't any debris. on the left-hand 
side of the line you had forgotten about this? A. The center of the 
roadway, which would put it on both sides. 

Q. It was on both sides of the center, was it not? A. ‘That's 


correct. 


Q. So it wasn't all on one side? A. No; it wasn't. I say from 


the center over. 
* * * * * 

Q. That diagram you drew there shows most of the car, of the 
Simms car, was on the right-hand side, wasn't it, and just a very little 
bit on the left? A. Well, this diagram, sir, is not drawn to scale. 

Q. Do you mean it is not correct? A. It's correct showing the 
position of the vehicles, but it's not -- 

Q. (Interposing) Well, doesn't the position of the Simms' vehicle -- 

MR. DONNELLY: Let the witness answer. He says it wasn't 
drawn to scale. It's not fair to cut him off like that. | 

BY MR. COONEY: 
Q. Are you through? A. Yes, sir. 
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Q. Didn't you just state the position of the vehicles is correct ? 
A. It would be relative to the accident when we determined the impact; 
yes. 

Q. And you have the Simms’ vehicle -- when did you draw that 
diagram? A. I would say -- it’s hard to tell how busy I was that night, 
but it was some time before I went off duty. 

Q. In other words, you drew that diagram the same night of this 
accident. is that correct? A. Yes, sir. 

Q. And in that diagram that you drew you got the Simms’ car 
90% or 95% of it on the right-hand lane, have you not? A. I wouldn't 
say SO; no. sir. 

Q. How much would you say, what percentage? A. This diagram 
shows he’s relatively straddling both lanes right in the center. 

Q. Maybe you and I aren't looking at the same car. A. Look at 
it this way. Here’s your center line here. 

Q. I'm looking at car two, is that correct? A. Right. This 
would be your center line here. 

Q. You say in your opinion it’s just straddling that? A. That's 

correct. 

= = * * * 

Q. You also had a conversation with Mr. McKnight, Jessie McKnight, 
that night. A. Did 1? 

Q. Did you? A. Yes; I did, sir. 

Q. And do you recall what that conversation was? A. To the 
best of my recollection, sir, I talked to Mr. McKnight in the hospital 
in the Emergency Room. That's at Prince Georges General Hospital, 
and he stated to me at this time that -- do you want to know what the 
conversation was about, sir? 

Q. Yes, please. A. He stated to me that he was traveling north- 
pound on the parkway and he suddenly came upon another vehicle and he 


swerved to his right to avoid striking the vehicle and made contact. 
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Q. Did he tell you that he had seen these vehicles he was a 
hundred yards behind and had clear vision, and there was no traffic in 
front of him except his brother and Mr. Levine? A. I don't recall; he 

96 may have. | 

Q. Well, I will show you your testimony? A. I might have -- 
I probably said it. 

Q. Well, let's make sure. Is that right, at the bottom of the page ? 

MR. DONNELLY: What page. 

MR. COONEY: At the bottom of page 5. 

THE WITNESS: But this is in reference to -- 

BY MR. COONEY: 

Q. Is that right? Did he tell you that? A. Yes, sir. 

Q. Allright. And did he also say, following up where he says 
that there is no traffic in front of him except his brother and Mr. Levine -- 
"They both missed Vehicle One and went both ways; one went to the left 
and Mr. McKnight's brother went to his right. He said he had seen his 
brother, his own brother, said he had seen him, he was a hundred yards 
away and his own brother was also a hundred yards."" That was two 
hundred yards, is that correct? A. That's correct. 

Q. And that both vehicles cleared this vehicle of Mr. Simms and 
that he was a hundred yards behind his brother at that time? A. To the 

best of my knowledge, sir, that is correct. ! 

Q. Well, it's there. A. Yes, sir. 

Q. And that would be correct, would it not? A. This is 1959, sir. 


* * * * * 


THE COURT: I am sure if the car in front slows down you are 


not supposed to run into him. 

MR. COONEY: I wanted to make sure of that. 

THE COURT: I don't care what the police officer said, but lam 
sure that is what the law is. | 

MR. COONEY: I will go along with you then. 
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BY MR. COONEY: 
Q. Officer, were you able to ascertain which was the first car 
that night back of Mr. Simms’ car? A. I was, sir. 
Q. And what car was that? A. That was a vehicle operated by 
Mr. Albert C. Levine. or Levine (pronouncing). 
Q. And were you able to ascertain what car was behind that? 


A. To the best of my knowledge it was a vehicle operated by Mr. 
McKnight’s brother, Levi McKnight. 

Q. Now were you able to ascertain what was behind Mr. Levi 
McKnight’s automobile? A. It was mentioned on the scene, by whom 
I don't know. or during the investigation of this accident that there was 
a third vehicle. However, we couldn't get anything positive on it. We 
had to eliminate it. 

Q. Do you mean you couldn't locate it? A. That's correct. 

Q. Did Mr. McKnight, Jessie McKnight, tell you that he was not 

following his brother? A. Repeat that, please. 

Q. Did Mr. Jessie McKnight tell you that he was not following 
his brother, directly behind his brother? A. That's true. He said he 
wasn't directly behind him. 

Q. Said there was another car in between, is that correct? 

A. To the best of my knowledge that was what was brought out. 
= = * * * 

Q. Officer. you've had a great deal of experience with automobiles, 
investigating automobile accidents, I take it? A. Ihave. 

Q. And when a car is backing up what gear does it have to be in? 
A. Reverse. 

Q. And if you are struck in the rear backing up, what happens 
to your car? A. Will you repeat that, please. 

100 Q. If your car is struck in the rear while you are backing up, 
what would happen to your car ? 

MR. DONNELLY: I think we are getting into real speculation here, 


Your Honor. 
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THE WITNESS: Do you mean aside from physical damage or are 
you talking about mechanically ? 


BY MR. COONEY: 


Q. Yes; would it knock it ahead very far? 
MR. DONNELLY: I will withdraw the objection. | 
THE WITNESS: I would assume that it would tear the transmission 


BY MR. COONEY: 
Q. If you tore the transmission out? | 
Was the transmission torn out of this car? A. Not if it isn't 


written in the case book. 

Q. I will show you Defendant's Exhibit Number 4, which isa 
picture of Mr. Simms' car. 

Officer, do you see any white lights in the back of that anywhere? 
A. No; I don't sir. 

MR. COONEY: Will you indulge me one moment. 

(Short pause in proceedings.) | 

Q. Now, in your talk with Mr. McKnight, this Mr. McKnight here, 
did he tell you what lane he was in just before the impact ? A. No; I 
can't recall that question, sir. 

Q. Did you ask him -- were you asked this question: “Did Mr. 
McKnight indicate to you in your discussion with him that prior to the 
impact he had been in the fast northbound lane?" Your answer was: 

"No, he didn't say that.'' "Question: Did you ask him in which of the 
two lanes he had been operating in?" "Answer: He stated to me he 
was in what you call the right-hand lane, the slow lane." “That was 
before the impact ?"" "That is correct, sir." A. That is correct, sir. 

Q. I notice, officer, you make a mention here -- you are referring 
to your diagram there, that it's exactly six-tenths of a mile north of 197. 

What is 197? A. One ninety seven is the Laurel-Bowie exit. 
That's a Maryland State route 197. It's an access roadway to Laurel and 
Bowie. It measures six-tenths of a mile from the access roadway to 


the point of collision. 
| 
| 
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Q. Then six-tenths of 2 mile south of where this accident took 
place there is an exit? A. That is correct, sir. It would be an access 
102 roadway to gain entrance to the northbound lane. 
MR. COONEY: ‘Ihave no further questions at this time. 
* * * * * 
104 LEVI McKNIGHT 
called as a witness by the Defendant McKnight, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONNELLY: 
Q. Will you please state your full name and address, sir? 
A. Levi McKnight. 

Q. Your address? A. 892 Green Avenue. 

Q. What State? A. Brooklyn, New York. 

Q. Mr. McKnight. are you the brother of the defendant here, 
Jessie McKnight? A. Yes. 

@. Mr. McKnight, on September the 5th, 1959, were you at the 

105 scene when your brother was involved in an accident on the 
Baltimore-Washington Parkway? A. Yes. 
* * * * * 

Q. Now, Mr. McKnight, as you were proceeding along the 
Baltimore-Washington Parkway, where were you with relation to your 
brother ? 

Were you ahead of him or behind him? A. I was in front of him. 

Q. Do you know how far back or where your prother was back of 
you? A. No; I don't. 


Q. Do you know whether or not there was any vehicles between 


your brother and you? A. Yes. 
106 Q. Now, as you were proceeding along the parkway just before 
this accident occurred, do you recall whether or not there were any 


vehicles ahead of you? A. Yes. 
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Q. How many cars would you say where ahead of you 2| A. One. 
* * * * * 

Q. Did you see Mr. Simms’ automobile before this accident ? 
A. Yes. 

Q. All right now tell us about it, what did you see? A, Well, 
when I saw the car, because I was behind him, it swerved over to the 
left. 

Q. All right, then what did you see? A. Then I saw this car 
setting in the highway. 

Q. Then what did youdo? A. I snatched my car over to the left 

right away to miss it. 

Q. And when you say you snatched your car over to the left, what 
do you mean, snatched your car over to the left? A. Well, it took all 
I could do to keep it from turning over. | 

THE COURT: How fast were you going? 

THE WITNESS: Approximately between fifty-five and sixty. 

THE COURT: You did not hit the Simms car? 

THE WITNESS: No; no, sir. 

THE COURT: How far were you behind the Simms car! when you 
saw it parked in the parkway? 

THE WITNESS: I wouldn't say for sure, but I would say about a 
hundred to a hundred and fifty feet. 

THE COURT: One hundred to one hundred fifty fect? 

THE WITNESS: Yes, sir. 

BY MR. DONNELLY: 

Q. Now when you turned off of the roadway, turned to the left, 

where did your car go? A. I hit the dirt. | 


Q. Did you get back on to the roadway? A. Yes; I managed to 
straighten back up on the highway. | 

Q. Now, by the time you got back on the roadway, wine happened 
next? A. Well, as I was passing this car, it seemed like to’ me this car 


was stopped. 
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Q. Allright. I asked you. though, after you cut back on to the 
roadway, then what happened? A. Oh, I pulled on over to the grass 


surface and then I heard the impact as I was going over. 
Q. What do you mean going over? A. You see, I swirled around 


this car. hit the dirt. and as I was straightening my car back up clearing 
the highway. I heard the impact. 

Q. Now approximately how long was it after you passed the stopped 
car until the time you cut back on the highway that you heard the impact 
that you've told us about? A. In other words, just minutes, seconds, 
something like that. sir. 

Q. Had you got your car back on to the highway before the 
accident occurred, before the impact occurred? A. No; I hadn't. I 
heard the impact. I hadn*t got my car completely stopped before I heard 
the impact. 

Q. Well the question is, had you got your car on to the highway 
before the impact occurred, back on to the highway ? 

THE COURT: Were you still on the grass plot when the accident 
occurred ? 

THE WITNESS: On the grass plot? 

THE DOURT: Yes; the middle stretch. 

Did you go to the right or to the left ? 

THE WITNESS: I went to the left. 

THE COURT: Were you on the grass plot ? 

THE WITNESS: I hit the dirt to the grass plot. 

THE COURT: Were you still on there when the accident happened, 
or were you back on the parkway ? 

THE WITNESS: I was coming back over it. 

THE COURT: All right. 

BY MR. DONNELLY: 

Q. Were you coming pack on the roadway at the time you heard 

the impact? A. That's right. 
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Q. All right, now what I'm trying to find out is how far you traveled 
along this grass plot before, you know, you cut back on the roadway ? 
How long would you estimate? A. Oh, I wouldn't just say, just enough 
to get back up there. I would say about three or four car lengths, or 


maybe more. 
* * * | 


CROSS EXAMINATION 
BY MR. COONEY: 


* * a * * | 
112 Q. Now, as I understand it, you are coming up along this road 
going fifty-five or sixty miles an hour, is that correct? A. Yes. 
Q. And what lane of traffic are you in? A. Well, the right lane. 
Q. The right lane? A. Yes. 
Q. And did you continue to stay in the right lane? A. No; as I 
was approaching this, whenever I saw this parked car -- 
Q. Now which parked car are you talking about now? i. The car 
that was parked on the right. | 
. On the highway? A. That's right. | 
. Or off of the highway? A. Off the highway, right off the highway. 
. It was off the highway completely? A. That's right, 


* x * * * 


| 
117 . Was this car that you claim was stopped entirely in the left- 
hand lane? A. No; it was straddling. 
. Straddling the middle lane? A. That's right. 


* * * * * 
. Any rear lights? A. Yes. : 
. What color were they? A. Bright and park. | 
. What's that? A. The back-up lights and the brake lights. 
. You saw back-up lights? A. Well the white light and red 
light were together, combined. 
. You saw the white light? A. Yes. 
- How many white lights did you see? A. Two. 
Two white lights? A. Yes. 
. You are sure of that? A. Yes. 


* * * 
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GLEN GREEN 
= = * 
DIRECT EXAMINATION 
BY MR. DONNELLY: 

Q. Will you please state your full name and address, please? 
A. My name is Glen Green, Jr. I live at the Children's Center, Laurel, 
Maryland. 

Q. What is your occupation? A. I am a guard. 

Q. Were you so employed on September 5, 1959? A. Iwas. 

Q. Are you here under a subpoena? A. Yes, Sir. 

Q. Mr. Green, do you know the defendant here, Mr. Simms? 
A. Yes, I do, sir. 

Q. Were you employed with him back in September of 1959? 

126 A. Yes, I was. 

Q. Now, Mr. Green, on September 5, 1959, were you on the 

Baltimore-Washington Parkway at that time? A. Yes, sir. 
x x x * * 

Q. Were you on the parkway when an accident occurred between 
Mr. Simms and Mr. McKnight? A. Yes, sir. 

Q. Did you witness the accident? A. No, sir. 

Q. Before this accident occurred where were you on that parkway ? 
A. I was on the shoulders changing a tire. I had had tire trouble and 
had my car jacked up. It was the right rear tire. 

Q. All right, sir. 

Did you hear an accident? A. I heard a crash. 

Q. Then what did youdo? A. I left my business and looked up, 


and approximately a hundred yards or more up the parkway there seemed 


to be a wreck. 
127 I proceeded up, and on arriving the first car that I got to and re- 
cognized was Mr. Simms’. 
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Q. Did you speak with Mr. Simms? A. Yes, Sir. 

Q. Did he ask you to do anything for him? A. Yes, sir. He asked 
me if I could make it into work. I was due there at 10:45, in time before the 
eleven o'clock crew get off, to give a message to a lady to come and pick 
him up, and -- 


Q. Mr. Green, how long did you remain on the scene? ‘A. Approx- 


imately five minutes. 
Q. Were you there when the investigating police came? A. Yes. 
I had went back and finished changing my tire. It was the only way I 
could do anything for anybody was to finish that tire. I went back and 
changed the tire, and that is when I noticed the investigating policemen. 
x * * * * | 
128 Q. Now, Mr. Green, were you wearing a uniform? A. ‘Yes, sir. 
Q. Do you know Mr. McKnight? A. No, sir, I don't, sir. 
Q. Have you seen him since this accident? A. No, sir. 


| 
* *x * * * 


ALBERT LEVINE 
* * * 
DIRECT EXAMINATION 
BY MR. DONNELLY: 
Q. Will you please state your full name and address for the jury ? 
A. Albert Charles Levine. 
Q. Your address? A. 3019 Wiley Avenue. 
Q. Where is that, sir? A. Baltimore, Maryland. 
129 Q. Mr. Levine, are you here under a subpoena? A. Yes, sir. 


Q. Do you know either of the defendants in this case, either Mr. 
Simms or Mr. McKnight? A. Not personally, no. 

Q. Mr. Levine, on September 5, 1959 were you at the scene of an 
accident involving these two men, Mr. Simms and Mr. McKnight? A. Yes. 

Q. On September 5, 1959 you were on the SO 
Parkway? A. Yes. | 

Q. In which direction were you heading? A. I was traveling back 
to Baltimore. I am not sure which -- | 

Q. That is from Washington? A. From Washington to Baltimore; yes. 
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Q. Was anyone in your car with you? A. My wife and my little 
girl. 


Q. Where was your little girl? A. Asleep on the back seat. 


Q. How old was your girl at that time? A. Two and a half. 

130 Q. Mr. Levine, as you were traveling on the parkway in the 
vicinity of the accident, about what speed were you traveling before 
this accident involving these two men occurred? A. I guessI was going 
between 55 and 60 miles an hour. 

=x x * * * 

THE WITNESS: 55 and 60 miles an hour; whatever the speed 
limit was. 

BY MR. DONNELLY: 

Q. Now, as you were proceeding along the parkway, were there 
any other moving vehicles in front of you? A. No, sir. 

Q. Did you at any time see the vehicle operated by the defendant 
Mr. Simms before the accident that ultimately happened with him and 
his car? A. No, sir. 

Q. Did you see Mr. Simms' car at any time while you were on the 
parkway? A. Yes, Sir. Well. I had seen it when I swerved; that is the 
first time I actually -- 

Q. When you first saw Mr. Simms’ car where was it? A. Well, 
can I tell you how -- 

131 Q. Tell us what happened. Tell us what you saw. A. We went to 
Washington just for a ride, and we were coming back. It was 10: 30 or 
eleven o'clock. I am not sure what time it was, and it was pitch black. 
You know, when I ride sometimes I talk to my wife and I will look over 
to her sometimes. So all of a sudden she says, "Look out -- there is 
a car backing up in the middle of the road, andI thought she was crazy, 
because -- 

THE COURT: Did you see it backing up? 

THE WITNESS: Sir? 

THE COURT: Did you see it backing up? 
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THE WITNESS: At any time I didn’t. 


* * * 


BY MR. DONNELLY: | 


Q. What did you see? A. I saw this car sitting side-saddle, I 
guess you would call it, in the center of the road across the white line. 
THE COURT: How far behind the car were you? | 
THE WITNESS: Well, I really couldn't say because when I seen 
132 it -- I looked at it for I guess a couple of seconds and all of a 
sudden I was right up on it, and that is why -- | 
THE COURT: I mean when you first saw it you don't khow how 
far behind you were? 
THE WITNESS: I would estimate it would be maybe a block or 
block and a half at the most, because here is what is in my mind: must 


have been I came over a little dip in the road, or something, because 


when I looked around -- in other words, my wife looks straight ahead 
all the time. | 
* * * 
BY MR. DONNELLY: 
Q. Don't talk about what your wife did; just what you saw. 
A. That is what I saw. When I had seen the car it must have been a 
block or block and a half in front of me. Anyway, I was dumbfounded 


because I looked at them, and when I had seen it I seen the red lights. 


In other words, I seen like a car would be going somewhere. I mean -- 


133 THE COURT: You were a block and a half away. 
THE WITNESS: Sir -- well, Iam not sure. It seemed like a 
block or block and a half. 
THE COURT: Did you put your brakes on? 
THE WITNESS: I had to. I was slowing up because I wasn't sure 

whether he was going or just stopped dead. When I got to him I had 


almost hit him, and he was just sitting right in the center of the road, 
| 

and I almost went off the side of the road. If I hadn't swerved I would 

have hit him. 
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THE COURT: How fast were you going when you swerved around ? 

THE WITNESS: I really couldn't tell you. 

THE COURT: You were a block and a half away when you saw 
him; right? 

THE WITNESS: Yes. 

THE COURT: And the red lights were on. 

THE WITNESS: Well, I saw his lights, the red lights. 

THE COURT: And you couldn't bring your car to a stop ina 
block and a half going 55 miles an hour? 

THE WITNESS: Well. no; no, sir. In other words, I didn't stop 
dead. I wasn’t sure whether he was just sitting there or moving. When 
you are on a road by yourself, you understand, traveling down a road as 
I was doing. and you see traffic passing you and you see traffic ahead of 

134 you, if you are going 55 miles an hour, and the next person, maybe 
a block a way going 55 miles an hour -- 

THE COURT: You said he was stopped. 

THE WITNESS: When I passed him he was sitting still. 

THE COURT: | When you first saw him a block and a half away 
what was he doing? 

THE WITNESS: I couldn't tell you, sir, because all I saw was 
two red lights. 

THE COURT: And you couldn't tell whether he was moving or 
stopped. 

THE WITNESS: No, sir. I could only tell when I got right up to him. 

THE COURT: How long have you been driving a car? 

THE WITNESS: Since 1958. 

THE COURT: And you don’t know when a car in front of you is 
moving ? 

THE WITNESS: I do know when a car in front of me is moving. 

THE COURT: What was this car doing? 

THE WITNESS: Well, if you will let me explain -- 

THE COURT: It is a very simple question. Can't you give me a 
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very simple answer? You are a block and a half away going/55 miles an 
135 hour. You see a car in front with red lights on, and you don't know 

whether it was stopped or moving ? | 

THE WITNESS: Well, I couldn't tell you. When I passed the gentle- 
man in that car he was stopped right there. 

THE COURT: Didn't you think -- 

THE WITNESS: I had slowed down. Don't get me wrong. I had 
slowed down; I had to slow down. 

THE COURT: And what did you slow down for? 

THE WITNESS: Because he was sitting -- in other words, when 
you are moving closer, the closer you get -- | 

THE COURT: Don't tell me what to do. I drive a car, too. 

Now, you are a block and a half away going 55 miles an hour, 
and you saw an automobile with red lights on. | 

THE WITNESS: Yes, sir. _ 

THE COURT: Did you start slowing down then? 

THE WITNESS: Yes, sir. 

THE COURT: And you couldn't stop your car ina block and a 
half going 55 miles an hour? 

THE WITNESS: Now, wait a minute. I said it might have been 
a block and a half, or might have been a block. I am not sure how far it 
was. 

136 THE COURT: Let's take a block, going 55 miles an hour. You 


| 
can't bring your car to a stop in a block -- how long is the block you 


are talking about ? 
THE WITNESS: I have no way of judging distance on that road; 
I don't know. 

THE COURT: You said a block. You say you have no way of 
judging distance. What do you mean by a block? 

THE WITNESS: I will put it to you this way: if you are going on 
an expressway doing 55, 60 miles an hour, and something is in front of 
you, maybe two blocks away, how long will it take you to stop? 

THE COURT: I know how long it would take me to stop. The 
question is how long would it take you? 
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THE WITNESS: If you see something that is not going or moving 
at all, you will put your brakes on and hit it real hard. 

THE COURT: What do you think the lights were on for? You don't 
drive with red stop lights on. 

THE WITNESS: I think you have misinterpreted what I am talking 
about. When I had seen him his red stop lights weren't on. 

THE COURT: The stop lights weren't on? 

137 THE WITNESS: When I passed him and swerved his stop lights 

weren't on. 

THE COURT: Were they on when you first saw him? 


x cad x * * 


BY MR. DONNELLY: 
Q. But did you see red lights on a car up ahead? A. Yes, Sir. 
Q. They would be -- A. They were just the regular running lights. 
Q. When you swerved to the right where did your car go? 


A. Went over, I guess, the gravel pit, you understand, onto the grass 
a little bit, and then back on the road. 

Q. What happened after that? A. Well, after that, to tell you the 
truth, I said to my wife -- 

Q. No, not what you told your wife; what happened? A. I thought to 
myself, he is going to get hit. And I must have been maybe a block away 
because when I got out of the car that is about how far it was. I heard 
a thud and I looked in my rear view mirror and I seen this car moving 
very slowly to the side of the road and his engine was on fire. 

So I stopped, and I told my wife to stay in the car and lock the doors, 
and I ran back. 


* * * * * 


138 Q. Did you give your name to the police? A. I think I did. 
x * * * * 
CROSS EXAMINATION 
BY MR. COONEY: 
Q. Mr. Levine, as you were driving on the Baltimore-Washington 
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Parkway what lane were youin? A. I believe I was in the si hand 


lane, sir. 
Q. And did you continue to stay in the right hand lane? A. What do 
you mean? 
Q. You were in the right hand lane all of the time? A. Oh, no, sir. 
I was passing cars. In fact, I distinctly remember passing a'56 Chev- 
rolet and Oldsmobile -- I don't remember the make or model. 
* * * * * | 

140 Q. Any cars back of you? A. I believe the other two gentlemen -- 
whoever it was -- whoever the two cars back that I had passed were in 
back. | 

Q. They were in back of you and you passed them about a minute 
before. A. Don't put me down to it. I really can't remember. It is two 
and a half years ago, and I don't have that good a memory. 

Q. You seem to have a pretty good memory on some things. 
A. I remember any time I almost get killed, I will remember. 
Q. Did you almost get killed? A. Yes. 
Q. Did you tip over? A. No. But if I would have hit him or swerved 
maybe another foot and a half off the road I -- 
* * * * * 

142 A. And when you came up to the Simms' car, you saw it first a 
block or a block and a half away, can you tell the position in the roadway 
when you first saw it? A. No, sir, I could not. 

Q. As you approached a block away can you tell the position of 
the Simms' car in the roadway? A. The only actual time I knew where 
it was, was when I got almost right up on it, I guess maybe fifty foot or 
so, because your headlight beams show you where you are going. When 
you drive with your lights you try to follow the right line, stay in either 
one of the lanes, so when I finally got up to them and seen them, that is 
the first time I had seen it. 

143 Q. You swerved over to the right; is that correct? AL Yes. 

Q. And you hit the gravel? A. Yes. | 


* * * 
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144 Q. Do you remember talking to Officer Butler at the scene of the 
accident? A. I talked to one officer. I don't remember his name. He 
was directing traffic. 

Q. And do you recall stating to him that you were proceeding north- 
bound and you saw this vehicle either stopped or moving very slowly, or 
backing, that you weren't too sure? A. Well, I remember making that 
statement; yes. 

Q. Wasn't your memory a little better the night of the accident 
than -- A. Right. I told him -- and I was kind of burned up because I 
almost got in an accident. So I had distinctly told him this car was 
stopped dead in the road and he wrote up that statement. 

Q. That is what you told that officer, that this man was stopped 
right in the middle of the road? A. Yes. 

Q. You didn't tell him that you didn’t know whether he was stopped, 
moving ahead, or packing? A. Well, I really can’t -- lam positive that 
I told him that this man was stopped waiting in the middle of the road. 
Now, he might have told me, ‘Are you sure, or maybe he could be backing 

145 up.” I said, No.” I am almost sure. 

x x * 

Oa 

And how fast were you going when you passed the Simms' car? 
A. I really couldn't tell you. I wasn’t looking at my speedometer; I 
was looking at the car in front of me. 

Q. When you testified you were going 55 or 60 miles an hour back 
up the road were you looking at your speedometer then? A. Yes. 

146 Q. You were? A. Well, I try to keep under the speed limit. 

Q. And did you apply your brakes at all? A. When I first seen him, 
yes, sir; I started to slow down. 

Q. Fifty feet away? A. No, sir, I wasn't fifty feet away. Likel 
told you, when I first seen him I was about a block or a block and a half 
away. I'm not sure. But when I got almost up to him I must have been 
about fifty foot away when I had seen that he was just sitting there stopped, 
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and that is when I started to turn. But when I had passed him I had 
almost hit him because when I swerved my little girl fell out of the back 
seat. | 
* * a 
147 REDIRECT EXAMINATION 
BY MR. DONNELLY: : 

Q. Mr. Levine, did you see any automobiles immediately in front 
of the Simms’ vehicle? A. No, sir. 

Q. When you cut back on to the road after having swerved, as you 
described it, were there any vehicles in front of you after you passed the 
Simms' vehicle? A. Not that Ican remember, because when I stopped 
there was nobody else in front of me, and nobody else ran back except 
me, and I think whoever was in the second car that passed. 


* * * * * 


GENEVIEVE ALBERTA LEVINE 
* * * 
DIRECT EXAMINATION 
BY MR. DONNELLY: 
Q. Mrs. Levine, will you please keep your voice up a So everyone 
on the jury panel can hear you? A. I will try. | 
Q. State your full name. A. Mrs. Genevieve Alberta Levine. 
. And where do you live? A. 3019 Wiley Avenue. 
- And where is that? A. In Baltimore, Maryland. 


. Are you here pursuant to a subpoena issued by me? A. Yes, 


| 


- Do you know either of the defendants in this case, Mr. Simms 
or Mr. McKnight? A. Well, you introduced me. I believe it is Mr. 
McKnight over at the table, and Mr. Simms told us it was all right to 
come into the courtroom. 


Q. That is the first time you saw them today? A. Yes, sir, it is. 
Q. Mrs. Levine, were you present at the scene of an accident on 
September 5, 1959 that occurred on the Washington- ESR EIDOTS pee 
149 A. Yes, sir. 


* 
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A. My daughter was sleeping in the back seat. 

Q. Now. Mrs. Levine, prior to the time that an accident occurred, 
did you see any of the vehicles that were involved in this accident? 
A. Yes, I did. 

Q. What vehicle did you see? A. Well, I believe it was Mr. Simms' 
car. 


Q. Will you tell the jury how you saw this car, under what cir- 


cumstances? A. Well, we were going into Baltimore from Washington, 
and my husband and I, we were talking, and my husband was looking at 
me because he takes his eyes off the road sometimes, and I was looking 
straight ahead and I said, "Al. look out; there's a car backing up,” and 
he turned and looked and swerved, and then we kept on going. 

150 Q. Mrs. Levine, when you saw a car in the road, you said it was 
backing up. Describe the best way you can exactly what that automobile 
was doing on the road and where it was on the road. A. Well, it was in 
the passing lane. 

THE COURT: Left hand side? 

THE WITNESS: Yes, sir. And it was cater-corner and one of the 
headlights -- well, the headlights seemed to be toward the grass on the 
left hand side. 

BY MR. DONNELLY: 

Q. And what was it doing when you first observed it? A. It appeared 
to be backing up. 

THE COURT: Not what it appeared to be doing. Was it backing up 
or not backing up? 

THE WITNESS: Sir, we were traveling at the rate of about 55 miles 
an hour, and it appeared to be backing up? 

THE COURT: You are not sure? 

THE WITNESS: I couldn't say positive; no. 

BY MR. DONNELLY: 
Q. But it appeared to you to be backing up? A. Yes, sir; it did. 


a * - * * 
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CROSS EXAMINATION 
BY MR. COONEY: 
* * * * * | 
153 Q. You saw some big red lights, or what, on the back of the Simms’ 

car? A. Well, sir, it appeared to be backing up, to me, because it just 
seemed that way. After all, I am traveling at a speed and I am coming 
towards you, and even -- maybe even if you were moving a ee or 
stopping still, to me -- 

Q. I didn't ask you that. I asked you what kind of lights. 

A. What kind of lights I saw? 

Q. Yes. A. It could have been white or red. 

Q. What was it? A. I couldn't remember that far back. 

Q. You don't remember seeing any lights at all? A. There were 
lights, yes, sir, but I do not remember what color. 

Q. But you do remember distinctly that he was backing up. 

A. It seemed to me as if he was backing up. 
* * * 
155 JESSIE McKNIGHT 
was recalled to the stand and having been previously sworn was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONNELLY: 

Q. Mr. McKnight, you previously testified on the stand and told 
us how this accident occurred. The question I have is this, sir: after 
this automobile ahead of you had swerved to the right and then you saw 
the vehicle that was in the roadway which you later hit, I want you to 
tell this jury just how much time elapsed. Describe in the best way you 
can how long it took from the time you saw that car in the road until 
the time the accident occurred. 


* * * * * 


156 THE WITNESS: Well, to the best of my knowledge, the car in 
front of me made a sharp turn -- | 


* * 
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BY MR. DONNELLY: 

Q. The question is, when that car had swerved to the right you 
saw the car in the road; tell us how much time, in the best way that 
you can, elapsed from the time you saw that automobile until the time 
of the collision. 

THE COURT: He testified it was about two seconds. 

THE WITNESS: It was about a second or two; just a split second. 

MR. DONNELLY: Thank you. 

THE COURT: Step down. 

Is that all you have on liability ? 

MR. DONNELLY: Yes, sir. 

x x x 

(At the bench: ) 

MR. COONEY: I make a motion for a directed verdict on the cross- 
claim of Jessie McKnight against Simms. 

= * * * 
159 THE COURT: I will grant your motion. 

MR. DONNELLY: One other point: with respect to the -- there 
are two claims in this case. 

THE COURT: Two claims? 

MR. DONNELLY: Well, the woman's claim -- 

THE COURT: The six thousand dollars -- 

MR. DONNELLY: It would seem to me, sir, that with respect to 
that claim that the two of them should go to the jury alone. Otherwise, 
this man may be prejudiced on the claim of Ella Hampton because Your 


Honor is going to tell the jury he was negligent as a matter of law. 
THE COURT: That is right; I will. 
160 MR. COONEY: He has no alternative. 
MR. DONNELLY: Can I show you some cases ? 
THE COURT: No. I don’t need any cases. 
MR. DONNELLY: In Maryland ? 
THE COURT: No. 


(In open court:) 

THE COURT: Ladies and gentlemen of the jury, this is a civil 
case brought by Ella Hampton against Jessie McKnight and John Simms 
for personal injuries sustained as a result of an automobile accident. 

Counsel agreed before the trial of this case that she was entitled 
to recover from somebody, and agreed on an amount of six thousand 
dollars. 


Mr. McKnight filed a cross-claim against the defendant Simms 


in which he asked for money damages for personal injuries.; Mr. Simms 
filed a cross-claim against the defendant McKnight alleging that the 
accident was caused by the sole negligence of McKnight, and that he is 
not asking for money judgment. All he wanted was a judgment against 
the co-defendant McKnight for the full amount of the recovery that could 
be against the plaintiff, Ella Hampton. 
The cross-claim of the defendant McKnight has been completed 

and the counsel for the defendant Simms has asked for a directed verdict 


161 on the cross-claim, and the Court is granting the motion for a 
directed verdict. | 

I think I ought to say this: that the proximate cause of an injury is 
that cause which, in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury and without which the 
result would not have occurred. It is an efficient cause, the/one that 
necessarily sets into operation the factors that accomplish the injury. 

It may operate directly or putting intervening agencies in motion. 

In other words, proximate cause is that cause which, by itself or 
by putting other activities into operation, is productive of the injury. 
It is that cause without which the injury would not have occurred. 

As between drivers of two vehicles proceeding in the same 
direction, the driver of the following vehicle has the primary duty to 
take steps to avoid colliding. 

Furthermore, the burden of proof is upon the cross-defendant 
McKnight to show by a preponderance of the evidence that the defendant 
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Simms was negligent. and. not only that he was negiigent in being stopped 
there in the middle of the highway. but that such negligence was the prox- 
imate cause of the injury to the plaintiff. 

If he has not fulfilled this burden, the verdict must be for the 
cross-defendant Simms: and I am ruling, as a matter of law, that the 
defendant McKnight has not sustained that burden. 

You are directed to return a verdict for the defendant Simms, and 
you are directed to return a verdict for the plaintiff, Ella Hampton, in 


the amount of six thousand dollars. 


= * * 


[Filed May 10, 1962] 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 30th day of April, 
1962, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

= * * * * 

who after having been duly sworn to well and truly try the issues be- 
tween Ella Hampton Neal, plaintiff and Jessie G. McKnight and John H. 
Simms, defendants, and on the cross-claims, and after this cause is 
heard and given to the jury in charge, they upon their oath say this 10th 
day of May, 1962, that they find the issues aforesaid on the cross-claim 


of Jessie G. McKngith against John H. Simms, in favor of John H. Simms, 


by direction of the Court; and they further find by stipulation of counsel 


in favor of the plaintiff against Jessie G. McKnight, and that the money 
payable to her by the defendant, Jessie G. McKnight by reason of the 
premises is the sum of Six-Thousand-Dollars ($6,000.00), by direction 
of the Court. 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant, Jessie G. McKnight the sum of Six-Thousand-Dollars 
($6,000,00), together with costs. 
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IT IS FURTHER ADJUDGED that defendant, Jessie G. McKnight 
take nothing on his cross-claim against John HR. Simms, that said John 
H. Simms go hence without day, be for nothing held and recover of 
Jessie G. McKnight his costs of defense. | 


By direction of 
Judge Edward M. Curran 


[Filed May 21, 1962] 


MOTION FOR NEW TRIAL 


Comes now defendant and cross plaintiff, by and through its coun- 
sel, and moves this Honorable Court to grant him a new trial and as 


grounds therefore states as follows: 
That the directed verdicts against him on all issues were 


a) Contrary to law 


b) Contrary to the weight of the evidence 


c) Contrary to fact 


da) And for such other reasons as may be brought to the 
attention of this Honorable Court 


* * 


(Certificate of Service] 


* * x 
Respectfully submitted, 


GALIHER AND STEWART 


By /s/ William J. Donnelly, Jr. 
Attorney for Defendant McKnight 
1215 - 19th St., N.W. | 
Washington 6, Dc. | 
FEderal 7-8330 | 


[Filed October 3, 1962] 


ORDER OVERRULING MOTION FOR NEW TRIAL 


Upon consideration of the motion filed hereby by Jessie G. Mc- 
Knight, for a new trial, it is this 3rd day of October, 1962, ordered that 
said motion be, and the same is hereby overruled. 


By direction of 


EDWARD M. CURRAN 
Judge 


[Filed October 18, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this day of October, 1962, that the 
defendant and cross claimant Jessie G. McKnight hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgments of this Court entered on the 10th day of May, 1962 in favor of 
Ella Neal and John Sims against said Jessie G. McKnight. 


GALIHER & STEWART 


By /s/ William Donnelly 
Attorneys for 
Jessie G. McKnight 
1215 19th Street, N.W. 


John F. Cooney, Esq. 
1010 Vermont Ave. 


Jos. D. Bulman, Esq. 
820 Woodward Bldg. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,438 


JESSIE G. McKNIGHT, 
Appellant, 


Vv. 


ELLA NEAL 
and 
JOHN H. SIMMS, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
for he G rot ot Columbia Circult JOHN F. COONEY 


FILED APR3 1963 1000 Vermont Avenue, N.W. 
Washington 5, D.C. 


Attorney for Appellee Simms 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question is: 
Did the court below correctly direct a verdict 
against appellant on the issue of negligence where the 


amount of damages was stipulated to by the parties? 


COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trial Court Correctly Directed a Verdict a 
Verdict Against Appellant 


A. Appellant's Own Testimony Conclusively 
Established That His Negligence Was the 
Proximate Cause of the Accident 


The Negligence Attributed to Appellee Simms 
Was Not a Proximate Cause of the Collision 


1. Backing up 

2. Changing lanes 

3. Failing to keep to the right 
4. Stopping on roadway 


The Court Below Applied the Correct Standard 
Governing Drivers of Two Vehicles Erecoodine 
in the Same Direction . : 
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Anited States Court of Siypeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,438 


JESSIE G. McKNIGHT, 


Appellant, 


Vv. 


ELLA NEAL 
and 
JOHN H. SIMMS, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE SIMMS 


COUNTERSTATEMENT OF THE CASE 


Appellee Neal (plaintiff below) sued appellant McKnight and appellee 
Simms (defendants below) in the United States District Court for the Dis- 
trict of Columbia for personal injuries she sustained in an automobile ac- 
cident (J.A. 1). At trial the parties stipulated that appellee Neal, a pas- 
senger in appellant's car, was entitled to recover $6,000.00, leaving for 


2 
trial the issue of the liability of either or both defendants (J.A. 3). 


In addition, appellant filed a crossclaim against appellee Simms 
for personal injuries, and Simms filed a crossclaim against appellant 
for contribution (J.A. 2). 


At the conclusion of plaintiff's case the court below directed ver- 
dicts against appellant on his crossclaim against appellee Simms, and 
for appellee Neal in the stipulated amount of $6,000.00 against appellant 
(J.A. 54-56). Appellant's motion for new trial was denied, and he appeals. 


The testimony of the witnesses is summarized below. 


Appellant: 

In separate cars, he and his brother were driving north on the 
Washington-Baltimore Parkway the night of September 5, 1961 (J.A. 4). 
He was traveling this four lane divided highway about fifty-five miles 
per hour within the posted speed limit of sixty miles per hour. As the 
cars in front of him moved to the left lane, he followed suit and noticed 
two cars parked on the left of the highway. A car in front of him then 
jumped out of the highway to the left", and the car directly in front of 
him made a sharp “upsidedown" turn and went to the right, disclosing a 
stopped car in the middle of the road with red brake lights on one hun- 
dred yards in front of him (J.A. 5-6). He braked lightly and drove into 
the rear of that car within two to three seconds (J.A. 6-9). His estimated 
speed at the point of impact was fifty miles per hour (J.A. 8). 


On cross-examination appellant admitted that two and a half weeks 
after the accident he had testified under oath that he could not determine 
whether the car he hit was moving forward or backward, but thought it 
was standing still (J.A. 11). 


Annie McKnight: 
This witness, appellant's wife, observed the collision from the rear 
of her husband's car (J.A. 18). Prior to the impact she saw only two lights 
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on the back of the car, one red and one white (J.A. 18). After the acci- 
dent she heard a lady ask appellee Simms why he was backing wp on the 
parkway, and Simms’ reply was that he was backing up to help a man fix 
a flat tire. Prior to the accident she had seen two cars parked on the 
side of the roadway, but did not see anybody at either of these cars (J.A. 
20). | 


On cross-examination she testified that she has a personal injury 
I 


suit pending against appellee Simms (J.A. 20). | 
| 
| 


Appellee John H. Simms: 


Appellee Simms was driving, in uniform, to the Children's Center 

at Laurel, Maryland, where he was employed as a guard (J.A.) 22). Prior 
to the accident he was traveling in the right lane at thirty to thirty-five 
miles per hour, having slowed down from fifty miles per no because 
the stop lights of the car in front of him had lighted (J.A. 23). He pro- 
ceeded two car lengths behind this car for several minutes (J, 1A. 24). 
Prior to the accident he began to pull to the left to pass this car, but it 
sped up. Before starting to change lanes, he looked in his rear view mir- 
ror and saw some cars two or three hundred yards back (J. A. 25). He 
turned back to the right lane and was hit from the rear (J.A. 26). 


Joseph P. Butler: 


A park policeman, he arrived on the scene after the accident and 
observed the Simms' car in the center median with extensive rear dam- 
age. Appellant's car was on the right shoulder facing north with extensive 
damage to the right front. The point of impact was estimated to be three 
feet from the center of the roadway, and was ninety-six feet from the two 
stopped cars (J.A. 28). The Simms vehicle was believed to be traveling 
in the center of the roadway, which was twenty-four feet wide, when it 
was struck (J.A. 29). Appellee Simms, after the accident, told the officer 
that he was driving northbound at approximately thirty miles per hour 
(J.A. 30). Appellant said he was traveling north behind his brother at 
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fifty to fifty-five miles per hour and suddenly a car came in front of him, 
which he tried to avoid by turning to the right (J.A. 30). The only other 
stopped car at the scene of the accident was an abandoned vehicle on the 
east shoulder of the northbound lane one hundred forty-six feet south of 
the point of impact (J.A. 31). 


On cross-examination the witness recalled his prior testimony that 
there were three feet of skid marks in the right lane caused by the Mc- 
Knight car. Debris of the accident was found on both sides of the center 
line (J.A. 33). That evening appellant told the witness that he was a hun- 
dred yards behind his brother's car and the Levine car, both of which 
went around appellee Simms’ car, and that his brother's car was a hun- 
dred yards behind the Simms car, placing him two hundred yards behind 
Simms’ car (J.A. 35). The first car behind Simms was operated by Al- 
bert C. Levine, and, according to appellant's brother, there was an un- 
identified car immediately following Levine's car. The next car was 
operated by appellant’s brother (J.A. 36). 


The witness stated that an automobile struck in the rear while back- 
ing would have its transmission torn out, which did not happen to Simms’ 
car. He identified a photograph of Simms’ car, and stated that it dis- 
closed no white lights in the rear. The point of impact was described as 
six-tenths of a mile north of Route 197, which is an access roadway to 
Laurel and Bowie (J.A. 37). 


Levi McKnight: 

He was driving to Baltimore in a car ahead of appellant, his brother 
(J.A. 38). Prior to the accident, traveling between fifty-five and sixty 
miles per hour, the witness saw a car move to the left, and then saw ap- 
pellee Simms’ car, which seemed to be stopped (J.A. 39). He was about 
one hundred and fifty feet from the car when he first saw it, and turned 
to the left off the highway and then, as he returned to the highway, heard 
the impact (J.A. 39-40). 
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The witness was certain he saw the back-up lights and brake lights 
| 


of appellee Simms' car lit up (J.A. 41). | 


Glen Green, Jr.: | 

A guard at Laurel Children's Center, he was changing a tire off the 
roadway about a hundred yards from the accident. The witness went to 
the scene after the collision, but did not witness the accident (J .A. 42). 


Albert Levine: | 
| 


Driving to Baltimore with his wife and child, he saw a car about a 
block or a block and a half from his across the white line (J A. 43-45). 
He applied his brakes and drove around the car (J.A. 45). When he first 
saw the car, he was not sure whether it was stopped or moving, but stated 
that the car was stopped when he passed it (J.A. 46-47). After traveling 
about a block he heard a thud, and saw in his rear view mirror a car mov- 
ing slowly to the side with its engine on fire (J.A. 48). | 


At the scene of the accident the witness told a police officer he was 
| 
"almost sure" that the car was stopped in the middle of the road (J.A. 50). 


Genevieve A. Levine: | 
The witness, a passenger in her husband's car, testified that appel- 
lee Simms' car "appeared" to be backing up, but she was not) sure (J.A. 


52). | 


Appellant: | 

Appellant was recalled, and testified that a second or two elapsed 
from the time he saw appellee Simms' car until the time of impact (J.A. 
54). | 
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STATUTES INVOLVED 


Annotated Code of Maryland, Article 66 1/2 (1957 ed.) reads in 
pertinent part as follows: 


§209(a) Generally - No person shall operate a vehicle 

* * * over any public highway of the State recklessly, hav- 
ing regard to the width, traffic and use of the highway, or 
so as to endanger the property and life or limb of any per- 
son * * *, 


§211 Speed Restrictions 


(a) Reasonable and prudent speed - No person shall 
drive a vehicle on a highway at a greater speed than is rea- 
sonable and prudent under the conditions then existing. 


x * * * * 


(e) Decrease of speed on certain parts of highways - 
The fact that the speed of a vehicle is lower than the fore- 
going prima facie limits shall not relieve the driver from 
the duty to decrease speed when * * * special hazard exists 


with respect to pedestrians or other traffic * * * and speed 
shall be decreased as may be necessary to avoid colliding 
with any person, vehicles, or other conveyance on or enter- 
ing the highway * * *. 


§219(a) Duty of driver of overtaking vehicle - The driver 
of a vehicle overtaking another vehicle proceeding in the 
same direction shall pass to the left thereof at a safe dis- 
tance and shall not again drive to the right side of the road- 
way until safely clear of the overtaken vehicle. 


§224(a) Prohibited - The driver of a motor vehicle shall 
not follow another vehicle more closely than is reasonable 
and prudent, having due regard for the speed of such ve- 
hicles and the traffic upon and the condition of the highway. 
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| 
SUMMARY OF ARGUMENT | 
The court below correctly directed a verdict against appellant since 
the facts material to the case were not in controversy. | 
Appellant's testimony established without question that his own gross 
negligence was the direct and immediate cause of the collision. Although 
he claims to have observed from a distance of one hundred yards a stop- 
ped car in the middle of the highway with its brake lights on, he neverthe- 
less proceeded to brake lightly and drive violently into the rear of appel - 
lee Simms’ car at an admitted speed of fifty miles per hour at point of im- 


pact. 


Appellant contends that sufficient evidence of appellee Simms’ negli- 
gence was introduced to require the jury to resolve the issue of liability. 
However, the only reasonable inference that can be drawn from the ma- 
terial facts of the accident is that any improper driving on the part of ap- 
pellee Simms was not the proximate cause of the accident. Plainly, there 
was such intervening gross negligence on the part of appellant that it can- 
not be said that any conduct of appellee Simms was a direct and immedi- 


ate cause of the accident. 


ARGUMENT 


I 


THE TRIAL COURT CORRECTLY DIRECTED 
A VERDICT AGAINST APPELLANT 


Where the material facts regarding the question of negligence are 
not in a dispute, as in this case, there is nothing for the jury to pass on, 
and a directed verdict on that issue is proper. See Kantor v. Ash, 215 
Mad. 285, 137 A.2d 661 (1955). Accordingly, the trial court correctly di- 
rected a verdict against appellant. 
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A. Appellant's Own Testimony Conclusively Established 
That His Negligence Was the Proximate Cause of the 


Accident. 

Appellant's own testimony established without question that his own 
gross negligence was the proximate cause of the collision. He testified 
that he was driving his car at a speed of fifty-five miles per hour when 
he observed two cars in front of him safely pass appellee Simms' car. 
Although he claims to have observed Simms' car stopped in the middle 
of the road with its brake lights on from a distance of one hundred yards, 
he nevertheless proceeded to brake lightly and drive violently into the 
rear of Simms' car at an admitted speed of fifty miles per hour (J.A. 6-9). 
In other words, appellant first observed danger from a distance of one 
hundred yards, and yet was able to do nothing more than reduce his speed 
from fifty-five miles per hour to fifty miles before crashing into appellee 
Simms’ car in flagrant violation of Maryland's motor vehicle regulations. 


This uncontroverted evidence left the trial court with no alternative 
but to rule that it was appellant's negligence, and not anything that appel- 
lee Simms had done or failed to do, that was the direct and immediate 
cause of the collision. 


Straining to avoid the fatal impact of his own testimony, appellant 
constructs the argument that he was faced with a classic "gudden emer- 
gency”. He contends that the jury therefore should have determined 
whether his reaction, or more aptly his total failure to react to the "emer- 
gency", was reasonable. (Appellant's Brief, pp. 11-13). But the record 
fails to provide the evidentiary support which the application of the "sud- 
den emergency” doctrine requires. It is well established that one who 
negligently creates an emergency, as did appellant by continuing to oper- 
ate at a high speed although on notice of a stopped car one hundred yards 
in front of him, cannot excuse his negligence on the theory that he was 
then faced with a sudden emergency. The doctrine was held inapplicable 


_———————————— 
* See Article 66 1/2 $211(a), (b) and (e); $224(a); §219(a); §209(a), Annotated 
Code of Maryland (1957 ed.). 
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on similar facts in Todd v. Ferrell, 212 Md. 574, 130 A.2d 581 (1957), in 
which the following language appears: | 


"Baugh's assertion that the whole thing happened so 
quickly that he could not stop is patently irreconcilable — 
with his testimony (a) that he was 25 feet behind Ferrell's 
car, and (b) that he could stop in three or four feet. If he 
saw the movements of Todd which he said that he saw, then 
on his own testimony he would have had ample time to | 
avoid the collision. He did not, and he did not make any 
real effort to stop until just about the instant of impact." 
130 A.2d at 584. 


In the instant case there is all the more reason not to apply the so- 


called "sudden emergency" doctrine, since there was no testimony of a 
sudden stop. See Baltimore Transit Company v. Prinz, 137 A.2d 700, 
703-704, 215 Md. 398 (1958). Appellant himself testified that when he 
first saw the Simms car from a distance of 100 yards it was already stop- 
ped. This was consistent with the testimony of his brother and the wit- 
ness Levine, both of whom stated that Simms' car had been stopped when 
they passed it. The "emergency" in this case, and the collision as well, 
occurred only because appellant blithely continued on at a speed of fifty 

to fifty-five miles per hour after seeing a car he said was stopped in the 
middle of the road with its brake lights on. 


B. The Negligence Attributed to Appellee Simms 
Was Not a Proximate Cause of the Collision. 

The acts of negligence attributed by appellant to appellee are based 
on alleged violations of Maryland traffic regulations. However, the rule 
in Maryland, as in many jurisdictions, is that a violation of a motor ve- 
hicle regulation is not evidence of negligence unless such violation is the 
proximate cause of an accident. Meese v. Goodman, 176 A. 621, 167 Md. 
658 (1935); City Cab Company v. Becker, 165 Md. 32, 166 A. 434 (1933); 
Ferranti v. Capital Transit Co., 38 A.2d 116 (D.C. Mun. App. 1944). 


In the instant case, even assuming substantial evidence in the rec- 
ord that appellee Simms had violated certain traffic regulations, these 
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violations unquestionably were not the immediate and direct cause of the 
collision. Absent "proximate cause", evidence of such violations raised 
no issue of fact for submission to the jury. 


Whether phrased in terms of "last clear chance” (see Menter v. 
Barnes, 47 F. Supp. 932, 933 (D.D.C. 1942)), or in terms of "proximate 
cause”, the result is the same; "* * * unless an act, or omission of a 
duty, or both, are the direct and continuing cause of an injury, recovery 
will not be allowed.” Bloom v. Good Humor Ice Cream Company, 179 Md. 
384, 18 A.2d 592 (1941). See also Cole v. Phephles, 241 Wisc. 155, 5 N.W. 
2d 755 (1942); Swedman v. Standard Oil Co., 12 La. App. 359, 125 So. 481 
(1929); Szcezytko v. ‘Public Service Coordinated Transport, 21N.J. 258, 

91 A.2d 116 (1952); Isaacs v. Bruce, 218 Iowa 759, 254 N.W. 57 (1934). 


The two cases on which appellant places primary reliance, Jubb v. 
Ford, 221 Md. 507, 157 A.2d 422 (1960) and Lashley v. Dawson, 162 Md. 
549, 160 A. 738 (1932) (Appellant's Brief, p. 20) involved unique factual 
situations not comparable to the facts in the instant case. In Jubb, re- 

sponsibility on the part of the stopped bus was predicated on the confusion 
induced by the counterfeit character of the vehicle, which confusion was 
directly responsible for the accident. And Lashley did not involve a rear- 
end collision, but a suit by a passenger of a bus who was injured while 
standing near the bus when an oncoming vehicle collided with the bus which 
was across a main well traveled highway and had "formed a barrier across 
the road as complete and effective as a stone wall * * *” (160 A.2d at 742). 


As set forth below in detail the evidence fails to establish the requi- 
site causal connection between the collision and the traffic violations at- 
tributed to appellee Simms. 


1, Backing up 

First, appellant contends that there was substantial evidence that 
appellee Simms was backing up on the highway. See Article 66 1/2, $209, 
Annotated Code of Maryland (1957 ed.). However, the testimony that Simms 
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was backing up can hardly be termed substantial; in any event, it cannot 
be said that his backing up was the proximate cause of the accident. The 
undisputed evidence established that the accident would have occurred 


whether Simms was standing still or backing up inasmuch as appellant 


struck the Simms car, according to his own testimony, at a speed of 50 


miles per hour. 


2. Changing lanes 


Appellant further contends that appellee Simms was Sore by his 
own testimony to have violated the Maryland driving regulation which pro- 
hibits changing lanes without caution. See Article 66 1/2, §§233(a) and (c), 
Annotated Code of Maryland (1957 ed.). The short answer to this argu- 
ment is that appellant did not testify that he drove into appellee Simms 
because Simms suddenly changed lanes. When appellant first saw Simms, 
he testified that Simms’ car was not even moving. Hence, even assuming 
evidence in the record that Simms previously had changed lanes improp- 
erly, appellant could not have known this of his own knowledge. There- 
fore, no causal connection could have existed between the earlier chang- 
ing of lanes and the subsequent collision. 


Moreover, there was no evidence that appellee Simms changed lanes 
improperly. To support this conclusion appellant cites Simms’ testimony 
that he (Simms) began to turn left to pass a car that had slowed down in 
front of him, and that before doing so he checked his rear view mirror to 
determine if it was safe to pass (Appellant's Brief, p. 16). Appellant then 
concludes that Simms failed to see the two cars (driven by the witness 
Levine and appellant's brother) which safely passed him. However, ap- 
pellant ignores Simms' testimony that he did observe several cars a good 


* Mrs. Levine, when asked by the Court whether the Simms car was backing up, 
answered with the question ". . . it appeared to be backing up?", and then stated 
she was not sure it was backing up (J .A. 52). Mrs. Levine's husband, who was 
driving, testified that Simms' car was stopped (J.A. 45), as did appellant and his 
brother (J.A. 6, 39). In addition, the investigating officer testified that if a car 
backing up was struck in the rear, its transmission would be torn out, which was 
not the case with Simms' car (J.A. 32). 


12 


distance behind him before starting to change lanes (J.A. 22, 25, 26). 


3. Failing to keep to the right 

Citing Article 66 1/2, $§217(a) and (b) and 212, Annotated Code of 
Maryland (1957 ed.), appellant argues that these traffic regulations were 
violated because appellant failed to keep to the right, but was straddling 
the white line. However, such alleged violations could not have been a 
proximate cause of the accident since the evidence (see the photographs 
admitted into evidence contained in the record on appeal and J.A. 32) 
plainly established that Simms’ car had been struck in the right rear by 
the front of appellant's car. Hence, even if Simms had been over to the 
right three more feet and hence in the right lane, as appellant says he 
should have been, there still would have been a collision, but one with 
greater impact. 


4, Stopping on roadway 


Claiming violation of Article 66 1/2, §§244(a) and 245(a), Annotated 
Code of Maryland (1957 ed.), appellant attempts to place responsibility for 
the collision on appellee Simms, based on testimony that Simms was not 
moving at the time of the accident (Appellant's Brief, pp. 17-19). But 
again appellant has failed to show how such violations proximately caused 
this rear-end collision which was not precipitated by a sudden stop, or by 
a stopped car which was not or could not be seen by the colliding car. 
The witnesses that saw appellee Simms’ car prior to the accident, includ- 
ing appellant, testified that his brake lights were on. Under these circum- 
stances, to permitia jury to determine whether Simms stopped car was 
the direct and immediate cause of the collision when appellant himself 
testified that he observed the Simms car from a distance of 100 yards 
with its brake lights on, would be to permit the jury to indulge in sheer 
speculation. 


The case of Ford v. Bradford, 213 Md. 534, 132 A.2d 488 (1957), 
cited by appellant (Brief, p. 18) is distinguishable. In that case the evidence 
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disclosed that the defendant's vehicle was parked partially on the high- 

| 
way, in the evening, without lights, and that the operator of the oncoming 
vehicle first saw the parked truck from a distance of twenty yards or less. 


C. The Court Below Applied the Correct Standard 
Governing Drivers of Two Vehicles Proceeding 
In the Same Direction. 

In its formal charge to the jury directing a verdict in favor of ap- 
pellee Neal against appellant, the court below correctly noted that "as 
between two vehicles proceeding in the same direction, the driver of the 
following vehicle has the primary duty to take steps to avoid colliding” 
(J.A. 55). Citing Bernardi v. Rodell, 225 Md. 17, 168 A.2d 886 (1961), 
appellant contends this instruction was erroneous (Brief, p. 19). How- 
ever, the holding in the Bernardi case — that there are reciprocal duties 
as between front and rear vehicles traveling in the same direction — is 
not inconsistent with the court's instruction, which implicitly recognized 
reciprocal duties as between such vehicles. Moreover, the Maryland 
Court of Appeals has specifically ruled that "[t]he duty to slow down and 
not to attempt to pass, until the road is clear and it is safe to do so, rests 
upon the overtaking vehicle." Coastal Tank Lines v. Canoles, 207 Md. 37, 

113 A. 2d 82, 84 (1955). 


CONCLUSION 


Wherefore, the judgment of the court below should be affirmed. 


Respectfully submitted, 


JOHN F. COONEY 


1000 Vermont Avenue, N.W. 
Washington 5,D.C. 


Attorney for Appellee Simms 


